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and admire. One area where I hope to continue our progress is the 
MBA Board’s commitment to diversity, equity, and inclusion. I will 
embrace Judge Alarcón’s commitment to emphasize those efforts 
during my term as president.

October is traditionally the MBA’s annual pro bono issue. I was 
inspired by the stories I heard about the MBA Pro Bono Award 
recipients at the MBA Annual Dinner back in May. The MBA is 
asking our members to serve our community and commit to taking 
at least one pro bono matter this year. Many individuals and firms 
have signed the MBA Pro Bono Pledge, and I ask you to consider 
making that pledge if you haven’t done so already. Opportunities 
abound in our community for you to get involved and find a way 
to give back. The MBA’s website lists pro bono opportunities in 
our county at www.mbabar.org/probono. There is also a link to 
the OSB’s website with more pro bono opportunities. You could 
accept an appointment to represent 
an individual in a contested 
guardianship matter. You could 
volunteer at the Commons Law 
Center and commit a few hours a 
month to serve as a mentor to their 
attorney fellows. You could volunteer at St. Andrew Legal Clinic and 
help people with family law issues. Sadly, the need for legal services 
in our community may be higher now than at any time in the past. 
Many of these opportunities continue to be “virtual” as we work our 
way through the pandemic.

As I close, I want to come back to Judge Alarcón, and her 
commitment to service to our community. She has held leadership 
roles with the MBA, OWLS, and as Chair of the OSB Advisory 
Committee for Diversity and Inclusion. She has also given 
many hours of pro bono service through Legal Aid Services of 
Oregon. Judge Alarcón has led by example with her service to our 
association and our community. While we may be losing her as a 
leader and member of the MBA Board, we are gaining her as an 
empathic and wise member of the bench. Thank you, Jackie, for 
your leadership and service. 

“Hold on, why isn’t Jackie writing 
this column?” Fair question. The 
short answer is that duty called, 
and she answered - like she has 
so many times. Judge Jacqueline 
Alarcón resigned from the 
MBA Board and as President on 
September 12 to focus on her 
service to our county as a circuit 

court judge. I’ll come back to that term - service - a few times in 
this article.

“So Tim, why not just stay treasurer of the MBA?” Well - my 
colleagues and I on the MBA Board talked, and decided I should 
complete Judge Alarcón’s term; and Terry Wright would accept the 
role of President-Elect. John Robb has taken over the treasurer’s 
duties. I’m grateful for the support of our board and the hard-
working and dedicated staff as we continue the important work of 
the MBA.

A little about me. I’ve lived in Oregon since 1978. My family 
moved here from California, when I was in second grade. I grew up 
in the suburbs, and graduated from Sunset High School in 1988. Four 
years later I had a degree in economics and political science from the 
University of Oregon. I worked in sales for a few years and then went 
to law school at the Northwestern School of Law. I’ve been with the 
Samuels Yoelin Kantor law firm - mostly - since 1996. I say “mostly” 
because I did leave for four years to work as a prosecutor in The 
Hague, Netherlands, at the United Nations International Criminal 
Tribunal for the former Yugoslavia. 

I have been a member of the MBA since 1998, when I was 
admitted to the Oregon Bar. I learned a lot about how to practice 
law from the new lawyer CLE series - brown bag sessions during 
lunches for several months - back when we could do that sort of 
thing. I also learned from my 
mentors, like Pam Jacklin and 
Steve Kantor, the importance and 
privilege of being an advocate 
and counsellor for my clients. I 
saw examples of professionalism 
in opponents like Bob Stoll and Steve Larson. They certainly didn’t 
go easy on a very junior lawyer opposing counsel; but they were kind 
and magnanimous and left a positive impression on me about how to 
litigate and advocate professionally.

I looked at the list of past MBA Presidents, and several thoughts 
jumped out at me. One thought is how much respect I have for all 
of my colleagues who have taken the time to serve our association. 
Another thought was the respect I have for trailblazers like Susan 
Hammer, and friends like Wally Sweek and Thom Brown. I’ve 
served on the MBA Board with presidents Valerie Colas and Jovita 
Wang, who ably led the MBA into and during the pandemic. 
Hopefully, this next year is one of continuing transition as we 
all find our way in the new hybrid work world. I’m humbled to 
follow in the footsteps of so many fellow attorneys who I respect 

Due to the COVID-19 pandemic, 
the MBA will be offering all 
seminars ONLINE ONLY unless 
otherwise listed. To register for 
a CLE seminar, please see p. 3 
or visit www.mbabar.org/cle 
and input your OSB number to 
register at the member rate. 
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Multnomah County’s Children’s 
Representation Project provides 
for court appointed lawyers 
for children whose parents 
cannot agree on custody and/or 
parenting time. The judges have 
agreed that this is the exclusive 
way for lawyers to be appointed 
for children in this county.

ORS 107.425(6) provides for 
mandatory appointment when 
requested by the child(ren). This 
does not happen often and most 
appointments arise from referrals 
from judges and at the request of 
one of the parents. The Project 
also receives requests from Family 
Court Services and occasionally 
from private therapists.

 There is currently a group of 
about 150 lawyers who volunteer 
to represent children in 
Multnomah County. Each meets 
with Judge Svetkey before being 
placed on the list. Lawyers are 
also provided written material 
such as the form of order, the 
information sheet and materials 
from CLEs. We also try to set-up 
CLEs for the lawyers on an as-
needed basis.

The consensus among 
Multnomah County judges 
is that lawyers appointed to 
represent children should 
perform that role as lawyers. 
We expect they will investigate, 
negotiate, and try to settle their 
case. If a case goes to trial, we 
expect they may file trial/hearing 
memos, cross-examine witnesses, 
call witnesses, make opening 
statements, closing arguments, 
and objections.

As the Order of Appointment 
states: 

“The appointment of an 
attorney for a child is to assist 
the court in determining 
what is in the child’s best 
interest. To the extent 
possible, a child’s attorney 
will represent the child’s legal 
interest in a secure, stable 
home life and a balanced 

relationship with both 
parents. A child’s attorney 
will be answerable only to 
the child and the court. 
The child’s attorney does 
not ultimately make a best 
interests determination, 
but where appropriate may 
make recommendations 
to the court so that the 
court may consider those 
recommendations along with 
the evidence in making a best 
interest determination.
A child’s age, maturity level 
and other case-specific 
factors may inform the child’s 
attorney in determining 
whether to advocate for what 
the child expressly desires 
with respect to custody 
and parenting time or, in 
the alternative whether to 
recommend to the court 
a course of action that the 
attorney reasonably believes 
is in the child’s best interest. 
A child’s attorney shall use 
his/her best judgment in 
determining whether to 
advocate for a child’s express 
legal position; recommend 
what the attorney believes 
is in the child’s best interest; 
or a combination of both 
depending on the particular 
circumstances of the case.”

The court is very appreciative 
of the work lawyers do to represent 
children in these difficult cases. 
When lawyers represent children, 
the resolution is consistently 
best for the child and the 
family. Lawyers who represent 
children in these cases find the 
work extremely rewarding and 
personally gratifying. 

Volunteer lawyers to 
represent children are in 
high demand. The program 
encourages anyone who is 
interested in participating in this 
program to contact Brandy Jones 
at Brandy.L.Jones@ojd.state.or.us 
or 971.274.0650.

Children’s Representation 
Project
Program Information
by Judge Susan Svetkey
Multnomah County Circuit Court

Pao Vang
Meet Pao, the newest addition 
to the MBA staff. He joined 
the organization in September. 
As Program Coordinator, 
Pao will be working with the 
CLE program and the Young 
Lawyers Section. 

Pao was born in Thailand, 
grew up in California and 
Oregon, and earned his BA in 
Communication Studies from 
Portland State University. His 
experience includes working 
for Marion County Circuit Court and Immigrant Refugee 
Community Organization. 

In his free time, Pao enjoys spending time with family, the 
outdoors, fishing, traveling, sports, and camping. 

We are delighted to have Pao at the MBA! The MBA currently 
has five full-time staff members, and has maintained the same 
approximate staff size for the last 25 years.

Pao Vang

EARN CLIENT TRUST & REFERRALS WITH RUBY®

While you’re busy juggling projects, court, and office duties, your future clients are calling you. 
Are you answering them all?

VISIT WWW.RUBY.COM/MBA  TO LEARN MORE
OR BETTER YET CALL US AT 844-338-4769

20%+

BOOST IN POTENTIAL 
NEW BUSINESS

10hrs

OF DISTRACTION FREE 
TIME REGAINED

10%+

INCREASE IN HAPPY
CUSTOMERS

“Ruby allows my office to focus on our work, while knowing all our calls will be 
answered by a friendly, live human. Engaging Ruby was one of the smartest 
things I did when I opened my own firm, and a key to my firm’s success.”

-MICHAEL DOWNEY, DOWNEY LAW GROUP

+

Free CLE Library
Recently Refreshed for 2023 MBA Members

The Free CLE Library now 
features 60-plus hours of 
MCLE-accredited video 
webcasts recorded during the 
Fall 2021-Spring 2022 
program year. 

Renew your membership for 
2023 and start watching now.

www.mbabar.org
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CLE The MBA will apply for general OSB MCLE credit unless otherwise noted; 
Washington credit may be obtained independently. Registrants who miss 
the seminar may request the written materials. Substitutions are welcome. 
Registration fees are non-refundable.

Unless otherwise noted, all classes are held online.

.

Additional class descriptions on page 4 

Seminar Selection: 
Please select the seminar(s) you wish to attend. Written materials 
for each class are included with registration. Pre-registration with 
payment is required to participate. 

10/11  Coping with Burnout and Staying Ethical While You Do It
Online attendance only - link will be emailed
o Class Registration ($60 Members/$95 Non) . . . . . . $_________

10/18  Mediating Employment Cases - The Key Elements for 
Successful Resolution 
For Online attendance - link will be emailed
o In-Person Registration ($60 Members/$95 Non) . . . $_________
o Online Registration ($60 Members/$95 Non) . . . . . $_________

10/19  Deposition Crash Course
Online attendance only - link will be emailed
o Class Registration ($45 Members/$70 Non) . . . . . . $_________

11/2  Preserving Financial Stability for Your Disabled Clients - 
Navigating the Complexities of Public Benefits During and After 
Third-Party Liability Settlements and Judgment 
Online attendance only - link will be emailed 
o Class Registration ($30 Members/$50 Non) . . . . . . $_________

11/3  The Mosh Pit - The Interplay Between Payment and Defect 
Claims in Construction
For Online attendance - link will be emailed
o In-Person Registration ($60 Members/$95 Non) . . . $_________
o Online Registration ($60 Members/$95 Non) . . . . . $_________

Total due .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . $__________

CLE Registration Form

Member Status: 

o MBA Member

o Non–Member

Photocopy registration and mail payment to:
Multnomah Bar Association
620 SW Fifth Ave., Suite 1220 n Portland, OR 97204
503.222.3275 

Payment Options:

o Check     o VISA     o MasterCard

                     o American Express

CARD NUMBER

EXPIRATION DATE AND SECURITY CODE 

SIgNATURE

BILLINg ADDRESS FOR CARD (if different)

NAME

FIRM

ADDRESS

CITY   STATE  ZIP

PHONE

OSB#

Online CLE registration strongly encouraged. Visit www.mbabar.org to register online. Registration forms 
with payment must be received in the MBA office by 3 p.m. the day before the seminar. Registration forms 
may be mailed to the address below. Accommodations available for persons with disabilities; please call 
in advance for arrangements.

Unable to attend? 
Archived webcast options are available

at www.mbabar.org/archivedcle

Deposition Crash Course
Wednesday, October 19  12-1:30 p.m.
Online Participation Only
Members $45/Non-Members $70

Trials are moving forward again, and with them, depositions are fully back. 
During this CLE, trial lawyer Chad Colton of Markowitz Herbold PC will teach 
core deposition skills and strategy. The class caters to a wide range of practice 
levels - from beginners to experienced lawyers looking to brush up on their skills. 
Topics will include:

1. Setting and achieving deposition goals
2. Techniques for securing admissions
3. Uncovering new information from witnesses
4. Setting up dramatic moments for use at trial
5. Preparing witnesses for depositions 
6. Defending depositions.

For more information: Contact Kathryn P. Roberts, Markowitz Herbold, at 
503.984.3071. For registration questions, contact the MBA at mba@mbabar.org.

Coping with Burnout and Staying Ethical While You Do It
Tuesday, October 11  12-2 p.m.
Online Participation Only
Members $60/Non-Members $95

Note: One hour of Ethics and One hour of Mental Health and Substance Use OSB 
MCLE credit will be applied for.

The last few years have been a doozy, and for some, it may feel like there is 
little relief in sight. Managing our well-being through the ups and downs of 
an ongoing global pandemic, staff shortages and upheaval in the labor market, 
while maintaining a law practice and a personal life, has been challenging 
for most, and overwhelming for many. Nellie Barnard, Schwabe Williamson 
& Wyatt PC; Holli Houston, Professional Liability Fund; and Bryan Welch, 
Oregon Attorney Assistance Program will walk through factors that contribute 
to burnout, strategies for mitigating its effects, as well as the legal ethics issues at 
play when a lawyer or someone the lawyer supervises is experiencing burnout, 
including competence, diligence, client communication, candor to the tribunal, 
confidentiality, withdrawal, and lawyer supervision obligations.  We will discuss 
how to maintain your practice, and practical tips for giving yourself some 
professional breathing room so you can thrive personally and professionally.

For more information: Contact the MBA at mba@mbabar.org.

Mediating Employment Cases - The Key Elements for 
Successful Resolution
Tuesday, October 18  3-5 p.m.
Markowitz Herbold PC, 1455 SW Broadway, Suite 1900, and 
Online Participation
Members $60/Non-Members $95

Employment cases present unique challenges to resolution in mediation. 
Sometimes mediation does not result in a resolution despite the considerable 
efforts of the parties. Paula Barran, a founding Partner at Barran Liebman 
LLP, and Richard Vangelisti, of Vangelisti Mediation, will present the key 
elements necessary for a successful resolution of an employment matter. The 
presentation will cover numerous topics including optimal timing of mediation, 
case evaluation, negotiation planning, mediator selection including the 
value of diversity, client preparation/expectations, addressing emotions, and 
memorializing the settlement.

For more information: Contact Kathryn P. Roberts, Markowitz Herbold, at 
503.984.3071. For registration questions, contact the MBA at mba@mbabar.org.
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Preserving Financial Stability for Your Disabled Clients - 
Navigating the Complexities of Public Benefits During and After 
Third-Party Liability Settlements and Judgments
Wednesday, November 2  12-1 p.m.
Online Participation Only
Members $30/Non-Members $50

Without proper planning and protection, settlement proceeds recovered in personal 
injury and medical malpractice cases could be wiped out in an instant if clients were 
forced to use them to privately pay for their care. Further, such settlements could 
be considerably affected by claims and liens asserted by government agencies like 
Medicare and Medicaid, if not properly negotiated from the onset. Attorneys should 
be prepared to recognize these situations and assist their clients, either personally 
or by retaining an attorney knowledgeable in these areas. Without this assistance, 
despite receiving substantial recoveries, clients and their families are likely to suffer 
unnecessary financial harm, and attorneys could face potential exposure for not 
addressing these issues.

Aaron Frishman, of Foster garvey PC, will provide an overview of the applicable 
statutory provisions that enable such agencies to recover from third-party 
settlements, and will discuss the strategies and tools that litigators should all know 
when handling matters where their clients have received, or may need to receive 
public benefits. Further, Aaron will discuss the potential impact of a recent decision 
by the US Supreme Court, particularly on Medicaid negotiations in this area, and 
how attorneys and their clients can plan for potential changes.

For more information: Contact the MBA at mba@mbabar.org.

The Mosh Pit - The Interplay Between Payment and Defect 
Claims in Construction
Thursday, November 3  3-5 p.m.
Miller Nash, 111 SW 5th Ave, Ste 3400, and Online Participation
Members $60/Non-Members $95

Construction is ripe with disputes. From payment claims during construction to 
defect claims up to 10 years afterward. At each step, there is a potential for claim 
and corresponding counterclaim. Jack Levy, gilbert Levy Bennett; Liz Rhode, 
gillaspy & Rhode, and Jacob A . Zahniser, Miller Nash LLP, will discuss the 
Mosh Pit: the interplay between construction payment claims and construction 
defect claims.

For more information: Contact Ian Christy, Miller Nash LLP, at 503.205.2416. 
For registration questions, contact the MBA at mba@mbabar.org.

NATIONWIDE  
SERVICES 

THE SELECTED 
COURT REPORTING 
FIRM OF THE MBA

$100 OFF  
YOUR FIRST 

SCHEDULING!

COURT REPORTING

LEGAL VIDEOGRAPHY

REMOTE DEPOSITIONS

TRIAL PRESENTATION

MOCK JURY SERVICES

LEGAL TRANSCRIPTION

COPYING & SCANNING

LANGUAGE INTERPRETERS

Tools to Help Your Firm
Incorporate Pro Bono into 

its Practice

“Take a Matter that Matters” by taking 
the MBA Pro Bono Pledge

www.mbabar.org/probonopledge

Find pro bono opportunities on 
the MBA and OSB websites

www.mbabar.org/probono 

www.osbar.org/probono/
VolunteerOpportunities.html

$70 CLE Coupon offer
Renew your MBA membership for 2023 before January 1 and  
receive a $70 coupon good toward any upcoming seminar or 
CLE product available online.

www.mbabar.org
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CHAMBERLAIN
Mediation Arbitration

peter@chamberlainmediation.com
www.chamberlainmediation.com
503.380.5730

A Proven Problem Solver
Oregon Lawyer Since 1978
30 years of Civil Litigation Experience
Available Statewide
30 years of Civil Litigation Experience

Erica C. Glaser
Mediation and Arbitration

•	 UM and UIM arbitration
•	 FINRA	certified	neutral
•	 25 years litigator - both defense and 

plaintiff bars
•	 20	years	serving	as	a	neutral

erica@ADRoregon.com
503-515-1621

Introduction
As a practicing lawyer, I did 
not like Multnomah County’s 
central docketing system. Why 
couldn’t the court use individual 
docketing, like federal court, or 
at least use individual docketing 
for civil cases, like Marion 
County Circuit Court? I thought 
at the time that, if I ever had the 
power to change Multnomah 
County’s central docketing 
system to an individual 
docketing system, I would.  

But after 14 years on the 
bench, including four years 
as the presiding judge, I have 
concluded that Multnomah 
County’s central docketing 
system works well and is the 
only realistic way for the court 
to handle the workload given 
current resources. Here’s why. 

How Central Docketing Works
Multnomah County’s central 
docketing system really consists 
of two central dockets:  the 
Presiding Judge docket for 
felonies and civil cases, and the 
Criminal Procedures Court 
(CPC) docket for misdemeanors. 
In general, the presiding judge 
handles case management for all 
felony and civil cases until those 
cases are ready for trial. The CPC 
judge handles case management 
for all misdemeanors until those 
cases are ready for trial. Cases 
that do not resolve before trial 
are assigned to an available judge 
for trial. Those assignments are 
made just before trial from one 
of the “call” dockets (Presiding 
Court “call” for felonies and 
misdemeanors; CPC “call” for 
misdemeanors).1

There are 38 judges in 
Multnomah County Circuit 
Court. Eleven of those judges 
are designated as family law 
judges assigned to cover the busy 
domestic relations and juvenile 
dockets full time. Four judges 
are assigned to treatment courts 
(START, STEP, DISP, and Mental 
Health court). Five more judges 
have full time responsibilities 
that make them unavailable for 
trial assignments (Presiding 
Judge, Chief Criminal Judge, 
CPC judge, Arraignment Court, 
Probation Violation Court).2 

That leaves 18 “general bench” 
judges to handle the felony, 
misdemeanor, and civil trials at 
any given time.

Every week, four of those 
18 judges are assigned to 
misdemeanor rotations. The CPC 
judge assigns the misdemeanor 
cases that are ready for trial to 
those four judges. On average, 
as shown in the tables below, 
about eight misdemeanor cases 
are reporting “ready” for trial at 
CPC call every week (though it 
varies; sometimes there can be 
as few as three - four cases or as 
many as 15-20 cases reporting 
ready for trial each week). That 
means that, on average, each of 
the four misdemeanor judges 
are expected to handle two jury 
trials each week (in addition to 
pleas, release hearings, judicial 
settlement conferences, and 
other “short” matters assigned by 
the CPC judge).

That leaves 14 judges 
potentially available to the 
presiding judge for trial 
assignments in felony and civil 
cases each week.3 On average, 
about two bench trials (one 
civil, one felony) and five jury 
trials (two civil, three felony) 
are reporting “ready” for trial 
and assigned to a trial judge at 
Presiding call every week (again, 
the number varies; there can be 
as few as one - three cases or as 
many as 10-15 cases reporting 
ready for trial each week). In 
addition, a few of the more 
complex landlord/tenant cases 
- on average, one or two per 
week - are assigned at Presiding 
call to a circuit court judge for 
trial each week.4 Those 14 judges 
(assuming all are available) will 
handle the trial assignments 
plus other “short matters” 
- release hearings, judicial 
settlement conferences, and 
contested motions in criminal 
cases, plus prima facie hearings, 
temporary restraining order and 
preliminary injunction hearings 
in civil cases - every week.

The central docketing system 
works because, as demonstrated 
above, there should be enough 
judges available to handle trial 
and “short matter” assignments 
every week, on average. The 
system is flexible enough to 
manage the workload during 
peak times when there may be 
more cases reporting “ready” 
for trial than judges that are 
available for trial assignments.  
When that happens, the 
presiding judge and her staff 
manage the judges’ dockets to 
“free up” one or more judges 

as needed to handle the trial 
assignments. This “freeing up” 
process may include one or 
more of the following strategies:  
reassigning or rescheduling 
matters on a judge’s docket 
that would interfere with a trial 
assignment; reassigning one 
or more of the four designated 
misdemeanor judges to take 
a felony or civil trial; finding 
combinations of judges or 
referees who are able to cover 
arraignment court for all or part 
of a day, thereby freeing up that 
JC3 judge for a trial assignment; 
and other strategies.  

Some Statistics
The following tables show 
statistics from the Oregon 
Judicial Department’s database 
for Multnomah County Circuit 
Court.  These statistics summarize 
the workload the court faces in 
a typical year. I used data from 
2019 to avoid anomalies during 
the COVID-19 pandemic.

In summary, these statistics 
show that, on average, each of the 
18 available general bench judges 
close 1,361 cases per year and 
conduct eight bench trials and 
33 jury trials per year. 5 Closed 
cases often involve many hours 
of judge work on pleas, motion 
hearings, settlement conferences, 
and other proceedings to bring 
the case to final resolution.

Why Individual Docketing 
Would Not Work
The statistics shown above 
demonstrate why an individual 
docketing system would not 
work in Multnomah County. 
In short, there are about 24,500 
felony, misdemeanor, and civil 
cases filed (and about the same 
number of cases closed) each 
year. That’s 1,361 cases per judge 
(assuming 18 judges are available 
for these assignments)

If we assume that cases are 
individually assigned to a judge 
when they are filed, and the 

Multnomah County’s 
Central Docketing System
by Judge Stephen K. Bushong
Multnomah County Circuit Court

Case Type Cases Filed Cases 
Closed

Annual Cases Per Judge
(assuming 18 available)

Civil (excluding small 
claims)

13,552 13,730 750

Felony 3,413 3,018 167

Misdemeanor 8,824 8,076 444

TOTAL 25,788 24,824 1,361

Case Type Bench Trials Jury Trials Annual Trials Per Judge
(assuming 18 available)

Civil (excluding 
small claims)

51 95 3 bench, 5 jury

Felony 42 132 2 bench, 7 jury

Misdemeanor 49 374 3 bench, 21 jury

TOTAL 142 601 8 bench, 33 jury

judge sets trial dates in half of 
those cases, that means that each 
judge would be assigning trial 
dates for about 680 cases each 
year. Let’s also assume that each 
judge has 45 weeks available for 
trial assignments each year. That 
means that each judge would 
need to set 15 cases for trial each 
week.  Judges’ dockets would not 
be double, triple or quadruple 
booked each week, comparable 
to a busy trial lawyer’s calendar. 
Instead, each judge would 
be required to schedule, on 
average, 15 trials every week! If 
we limited judges to scheduling 
only five trials each week, parties 
would have to wait three years 
for an available trial date, on 
average. Civil cases would have 
to wait even longer, because 
the criminal cases would have 
priority for trial settings due 
to statutory and constitutional 
speedy trial requirements.

In other words, under an 
individual docketing system, 

litigants in civil and criminal 
cases requesting a trial date 
would be given two options: 
(1) choose the next available 
trial date about three years later 
(and even then, there would be 
four other cases set for trial on 
the judge’s docket that week); 
or (2) be assigned an earlier 
trial date (roughly within a year 
of filing) along with 14 other 
cases set for trial that week. 
Of course, neither option is 
acceptable. To be sure, many of 
the cases scheduled for trial on 
each judge’s docket will resolve 
before trial. But we usually don’t 
know that until shortly before 
the trial. If a judge scheduled 
half of the judge’s individually 
assigned cases for trial (resulting 
in 15 trials scheduled per week), 
and those cases all resolve, that 
judge would be free to take a trial 
assignment from another judge 
whose cases did not all resolve 

Continued on page 6
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Ethics Focus  mba ANNOUNCEMENTS Helping Those in Need: 
Clients with Diminished 
Capacity
by Mark J. Fucile
Fucile & Reising LLP

2023 MBA Award Nominations Due October 31
To learn more about the Professionalism, Diversity and Merit awards 
and propose nominees for this year’s award selection processes, 
please complete and return the nomination form(s) available at 
www.mbabar.org or contact Kathy Modie at kathy@mbabar.org. 
Nomination forms are due October 31 to the MBA. The MBA will 
present the recipients of the Professionalism, Diversity and Merit 
awards at the MBA Annual Meeting on May 24, 2023.

Pledge to Increase Access to Justice
Sign the MBA Pro Bono Pledge at www.mbabar.org/probonopledge 
and commit to taking at least one pro bono case in 2022.

Visit www.mbabar.org/probono to discover pro bono 
opportunities in Multnomah County.

Linda Greenhouse Lecture - Saturday, October 23
Supreme Court scholar and journalist Linda greenhouse will be 
giving a lecture on Sunday, October 23 at 4 p.m. at Congregation 
Beth Israel, 1972 NW Flanders, Portland. The title of the talk is “The 
Year that Broke the Supreme Court.” The lecture is free and open to 
the public.

New Best Practices Guidelines from the Presiding Judge 
Staffing shortages have created a need for everyone to examine how 
their work is completed. The Courthouse is experiencing the same 
difficulties as most office environments. To streamline our work 
and avoid a great deal of duplicative work, the court has developed 
best practices guidelines for appearances in Presiding Court. These 
guidelines went into effect on September 1 and may be found at 
www.bit.ly/best_practices_sept22.

Changes to Professional Hours at Inverness Jail and the 
Justice Center 
The lobby at Inverness Jail now closes at 3 p.m. on weekdays, and 
all visits with adults in custody must be completed by that time. 
The Justice Center lobby closes at 5 p.m. on weekdays. Professional 
visits and phone calls will still be allowed, but professional visitors 
will have to ring the intercom at the 3rd Avenue entrance to be let 
into the building after 5 p.m. Additional information regarding 
phone calls with adults in custody, weekend lobby hours and lobby 
kiosk hours may be found in the Multnomah County Sheriffs’ 
Office Visitor’s guide at www.bit.ly/visitor_guide_sept22.

Multnomah County Circuit Court Requests Assistance with 
Indigent Defense
There is a shortfall of attorneys to represent indigent clients 
facing criminal charges in Multnomah County. Currently there 
are people in jail facing criminal charges who are not being 
represented by an attorney, some for longer than a month. There 
are a number of things MBA members can do to help. Learn more 
at www.bit.ly/indigent-defense.

Noontime Rides
Join all ages of bicycle riders for noontime hill climbs on Mondays 
& Thursdays. Assemble at noon at SW Corner of Pioneer Square 
and leave together at 12:15 p.m. Rain or shine. Frequent regroups. 
Mondays include rotating paceline around SW Fairmount; 
Thursdays go up through Forest Park. E-bikes okay. great 
repeating interval workouts. Contact Ray Thomas, 503.228.5222 if 
you are a new rider or for additional details.

PDX Starting Grounds
The coffee café in the Central Courthouse offers beverages, 
breakfast, lunch and snack items. Open Monday through Friday, 
from 8 a.m.-2 p.m. See the menu or order online for takeout at 
www.pdxgrounds.com.

As lawyers, we are often called 
on to evaluate others. Opposing 
counsel we are negotiating 
against, witnesses we will be 
cross-examining or juries to 
whom we will be presenting a 
case are all ready examples. One 
of the most difficult situations 
a lawyer can face, however, is 
determining whether a client 
has the requisite capacity to 
make decisions. Lawyers who 
practice elder law or estate 
planning face this issue more 
frequently than the rest of us. 
But, even a business lawyer can 
unexpectedly encounter this 
situation if a long-time client, 
due to age or infirmity, no longer 
seems have the capacity to make 
decisions in the client’s interest.

RPC 1.14 addresses clients 
with diminished capacity 
from two related perspectives. 
First, it outlines the duty a 
lawyer has to a client in that 
situation to maintain as normal 
a professional relationship as 
possible. Second, it deals with 
the difficult circumstance when 
a lawyer concludes that a client 
may be in need of a guardian or 
similar fiduciary to protect the 
client. In this column, we’ll look 
at both elements of the rule.

Maintaining the Relationship
RPC 1.14(a) counsels that when 
a lawyer has a client whose 
“capacity to make adequately 
considered decisions in 
connection with a representation 
is diminished ... the lawyer shall, 
as far as reasonably possible, 
maintain a normal client-lawyer 
relationship with the client.” 
The comments to ABA Model 
Rule 1.14 upon which Oregon’s 
corresponding rule is based 
note that even a client with 
some diminished capacity may 
be capable of making a wide 
range of routine decisions. The 
comments also stress maintaining 

both direct communication 
with the client and as normal a 
relationship as possible within the 
constraints involved.

Protecting the Client  
RPC 1.14(b) and (c) address 
the very difficult circumstance 
when a lawyer concludes that 
due to a client’s diminished 
capacity, the client “is at risk of 
substantial physical, financial 
or other harm unless action is 
taken[.]” In that situation, RPC 
1.14(b) allows a lawyer to “take 
reasonably necessary protective 
action, including consulting 
with individuals or entities that 
have the ability to take action 
to protect the client and, in 
appropriate cases, seeking the 
appointment of a guardian ad 
litem, conservator or guardian.” 
RPC 1.14(c), in turn, finds that 
the lawyer in that situation is 
impliedly authorized to reveal 
sufficient otherwise confidential 
information necessary to protect 
the client’s interests.

Comment 6 to ABA Model 
Rule 1.14 outlines the factors 
the lawyer should consider in 
balancing the extent of the client’s 
diminished capacity against the 
possible actions necessary to 
protect the client: “the client’s 
ability to articulate reasoning 
leading to a decision, variability 
of state of mind and ability to 
appreciate consequences of a 
decision; the substantive fairness of 
a decision; and the consistency of a 
decision with the known long-term 
commitments and values of the 
client.” OSB Formal Opinion 2005-
41 (rev 2016), which addresses the 
Oregon rule specifically, counsels 
that if the lawyer concludes that 
protective action is necessary, the 
action should be tailored to the 
particular circumstances, using 
the following example (at 2): “If 
... Lawyer expects that Client’s 
questionable behavior can be 
addressed by Lawyer raising the 
issue with Client’s spouse or child, 
a more extreme course of action, 
such as seeking appointment of a 
guardian, would be inappropriate.” 
OSB Formal Opinion 2005-159 
(rev 2016) echoes this point (at 

2) in the context of evaluating the 
need for a guardian ad litem for a 
parent with mental competency 
issues in a juvenile dependency 
or termination of parental rights 
proceeding: “[L]awyers should 
request gALs for their clients 
only when a client consistently 
demonstrates lack of capacity to 
act in his or her own interests and 
it is unlikely that the client will be 
able to attain the requisite mental 
capacity to assist in the proceedings 
within a reasonable time.”

ABA Formal Opinion 96-404 
(1996), which discusses Model 
Rule 1.14 in detail, highlights 
three important qualifiers. 

The first relates to the 
lawyer’s assessment of the client’s 
capacity. The opinion notes 
that the focus is on whether the 
client can act in the client’s own 
interest. In other words, the 
fact that a client simply makes 
different decisions than ones 
the lawyer would make or, for 
the client’s own reasons, makes 
what the lawyer considers “bad” 
decisions, doesn’t necessarily 
mean that the client’s capacity to 
make decisions is compromised. 

The second concerns seeking 
the assistance of family members. 
The opinion encourages this 
oftentimes critical channel of 
consultation. At the same time, 
it also counsels that although 
Model Rule 1.14(b) allows the 
lawyer to seek protective action 
for the client’s benefit, the lawyer 
should not generally represent 
a third party seeking formal 
protective action (even if a family 
member) due to the potential 
conflict between the interests of 
the client and the third party.

The third involves the guardian 
sought. As the opinion puts it 
(at 8): “Seeking the appointment 
of a guardian for a client is to be 
distinguished from seeking to be 
the guardian, and the Committee 
cautions that a lawyer who files a 
guardianship petition under Rule 
1.14(b) should not act as or seek to 
have himself appointed guardian 
except in the most exigent of 
circumstances, that is, where 
immediate and irreparable harm 
will result from the slightest delay.”

before trial. Which gets us back 
to re-assigning cases on the eve 
of trial, just as we do now under 
our central docketing system. 

Conclusion
Multnomah County’s central 
docketing system understandably 
causes frustration among 
lawyers. Lawyers handling 
civil cases want their cases 

individually assigned to a judge 
from the beginning. The District 
Attorney’s office and the criminal 
defense bar also want their 
cases individually assigned to a 
judge.  given the workload of the 
court, an individual docketing 
system would result in long 
delays and multiple overlapping 
trial settings for each case. That 
system would be inefficient and 
would not satisfy anyone. The 
central docketing system used 
in Multnomah County Circuit 
Court is the only way to handle 
the court’s workload in a timely, 
efficient, and effective manner.  

Endnotes
1 This general description is an 
over-simplification; the system is 
more complicated. Motions judges 
are assigned to decide motions and 
manage cases pretrial in all civil cases. 
Complex civil cases and murder cases 
are specially assigned to a judge when 
the case is filed (murder cases) or 
when the case is designated complex 
(civil cases). Other longer trials in 
felony and civil cases may be specially 
assigned to a trial judge four to six 
weeks before trial.
2 Felony arraignments are handled 
by a judge assigned to the JC3 docket 
in Courtroom 3 of the Justice Center. 
Many probation violation hearings 
are conducted by a judge assigned 

to the JC2 docket in Courtroom 2 of 
the Justice Center.
3 This, of course, does not account 
for judges who are on vacation or 
who are not available for a trial 
assignment because the judge’s 
docket is booked with specially 
assigned cases (murder cases, 
complex civil cases, or other 
pre-assigned cases). It also does 
not account for judges who are 
assigned to cover one or more of 
the high-volume dockets - parking, 
traffic, small claims, landlord/
tenant, civil commitments - that are 
ordinarily handled by a full-time 
referee.   Judges occasionally cover 
those dockets when referees are 
on vacation, sick leave, training, or 
other leave.   

4 The landlord/tenant docket is 
generally covered by a full-time 
referee in one of the court’s high-
volume courtrooms.
5 The data also shows that 5,937 
landlord/tenant cases were filed, 
and 5,897 landlord/tenant cases 
were closed in 2019; there were 216 
bench trials in landlord/tenant cases 
that year. As noted above, most of 
those cases are handled by a referee, 
though some of the more complex 
landlord/tenant cases are assigned to 
circuit court judges for trial.

Multnomah County’s 
Central Docketing 
System
Continued from page 5
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the firm’s business and corporate 
team. Bougenies will assist 
domestic and international clients 
with corporate transactional 
matters, in addition to navigating 
business and regulatory 
compliance issues for the 
cannabis and hemp industry. She 
supports clients in their cross-
border matters, general business 
transactions and with mergers 
and acquisitions. Bougenies 
frequently speaks on regulatory 
issues related to hemp and 
cannabis, and has made national 
media appearances, including on 
NPR’s “Marketplace.” She also 
authors a column for Above the 
Law discussing cannabis policy 
and regulation. Bougenies works 
remotely from Washington, DC 
and serves the firm’s clients in the 
Pacific Northwest and beyond.

Bougenies was born and 
raised in Belgium and has lived 
and studied in countries around 
the world. She utilizes her broad 
international background to 
assist overseas clients with their 
foreign direct investment into 
the United States and offers 
unique and valuable insight to 
clients in their cross-border 
transactions. Bougenies received 
her law degree at the University 
of Oregon School of Law.

Around the Bar  

The Around the Bar column 
reports on MBA members’ 
moves, transitions, promotions 
and other honors within the 
profession. The submission 
deadline is the 10th of the 
month preceding publication or 
the prior Friday if that date falls 
on a weekend. All submissions 
are edited to fit column format 
and the information is used on 
a space-available basis in the 
order in which it was received. 
Submissions may be emailed to 
mba@mbabar.org.

Sasha Petrova

From being active members of many Oregon Law associations, to serving as the 
preferred bank of the Multnomah Bar Association, we’re committed to supporting 
the law community and helping your firm succeed. Our bankers understand the 
needs of attorneys and firms because they’ve spent time getting to know them. 
See how good your relationship with the bank can be.

Visit ColumbiaBank.com or call Sabrina Snow at 971-219-4523.

Tonkon Torp LLP
The firm welcomes attorney 
Sasha Petrova to its Litigation 
Department, with a focus on 
appellate law and motion work. 
Petrova is an experienced 
attorney who has handled a 

wide range of appellate and trial 
court issues at both the state and 
federal levels.

In addition to appeals, Petrova 
helps clients with all manner of 
business disputes. She is practiced 
in all aspects of litigation, 
including complex motions 
practice. Petrova joins Tonkon 
Torp from Perkins Coie, where 
she was a litigator for five years. 

In her active pro bono 
practice, Petrova represents 
clients on immigration matters, 
domestic violence disputes, 
and animal rights issues. She 
also serves on the board of 
directors for the Raphael House 
of Portland, a domestic violence 
prevention program and shelter. 
Petrova earned her JD, summa 
cum laude from Willamette 
University College of Law.

Justin Hobson Nathalie Bougenies

Miller Nash LLP
Justin Hobson joins the firm’s 
tax and business teams, based 
in the Portland office. Hobson 
brings 15 years of experience 
in assisting businesses, from 
startups to large international 
corporations, on tax issues and 
business transactions, possessing 
particular experience with and 
insight into clients within the 
cannabis industry. Hobson 
previously served as co-chair 
of the cannabis team at a large 
Pacific Northwest law firm, 
where he supported clients inside 
and outside of the cannabis 
industry on a wide range of tax 
and corporate needs.

In addition to assisting clients 
with tax-related issues, Hobson 
has experience with corporate 
matters, including mergers 
and acquisitions, financing 
transactions, securities offerings 
and corporate governance. He 
has been recognized as a “Leader 
in Their Field” by Chambers 
USA for Cannabis Law in 2020 
and named a “Cannabis Law 
Trailblazer” by The National Law 
Journal in 2019. Hobson earned 
his law degree at the University 
of Oregon School of Law.

Miller Nash welcomes 
Nathalie Bougenies to the 
Portland office where she will join 

Stacie Damazo

Barran Liebman LLP
Stacie Damazo has been 
appointed to serve as vice-chair 
of the American Bar Association 
Young Lawyers Division 
Litigation Committee. Through 
this role, she looks forward to 
supporting the vision and core 
values of the ABA YLD, and 
collaborating with litigators 
across the country to develop 
resources and programming 
that will give young litigators 
the tools to become successful 
advocates for their clients.  

DAILEY
MEDIATION

KATHLEEN DAILEY

Experienced • Astute • Thorough

Circuit Court Judge,  2004-2022
Trial Attorney, 1988-2004

33 years of civil + criminal experience

Mediation for civil disputes

linkedin.com/in/dailey-mediation

Personal Injury and Wrongful Death
Employment • Professional Liability
Medical Malpractice • Commercial Litigation

 971.333.0464 dailey.mediation@gmail.com 
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Richard G. Spier
Mediator

503.284.2511
971.219.4980 Cell

rspier@spier-mediate.com
www.spier-mediate.com

Business & Commercial 
Personal Injury  
Professional Liability 
Employment 
Estates & Trusts  
Real Estate & Construction 
Insurance Coverage & Claims 

Highly experienced - 
full-time neutral since 1992 

Listed in Best Lawyers 
in America and in  
Super Lawyers

WELCOME, 
ISAAC ALLEY!

The Professional Liability 

Fund is pleased to 

announce that Isaac Alley 

has joined the PLF as a 

Practice Management 

Attorney.

Meg Goldberg, M.S., J.D.
503-236-2892
goldbergmediation.comGoldberg

MEDIATION

At a branch in 
the road?
Find your way in mediation.

Mediations & Arbitrations

Richard C. “Dick” Baldwin
Former Supreme Court Justice,
Trial Judge & Trial Attorney

Baldwin Dispute Resolution

All disputes, including:
•	 Personal Injury and 

Wrongful Death
•	 Commercial Litigation
•	 UM/UIM Neutral
•	 Arbitration Services of 

Portland (Panelist)
•	 American Arbitration 

Association (Employment 
Law Panelist)

503-545-0304
baldwinresolve@gmail.com

Arbitration and Mediation Services
Over 80 years of trial experience

www.kitcheladr.com
Chris Kitchel
chris@kitcheladr.com
503.502.8861

Jan Kitchel
jan@kitcheladr.com
503.730.0685

Kitchel 
ADR
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Tips From the Bench

Jury Service: What Are We 
Doing Here Anyway? 
by Judge Melvin Oden-Orr
Multnomah County Circuit Court

News From the Courthouse

by Nicole Elgin
MBA Court Liaison Committee

Courthouse Update - 
Barbara Marcille, Trial Court 
Administrator
The court has a very busy 
trial schedule through the 
fall, including many specially 
assigned trials and very heavy 
call (trial assignment) dockets.

New Hearings Referees
Jane Fox and Kenneth Stafford 
have been hired to fill the 
vacancies created by the 
retirements of Referee Julia 
Philbrook and Referee Randy 
Weisberg. Rebecca Lease joined 
the court as a new referee in June 
after the retirement of Referee Jon 
ghastin. All three new referees 
will be working on the court’s 
high volume docket rotation, 
which includes traffic and parking 
citations, landlord tenant matters, 
small claims, DUII diversion, 
misdemeanor arraignments, 
stalking protective orders, and 
East County Courthouse dockets. 
Referees are supported by the 
court’s operations units and do not 
have assigned judicial assistants.

New Presiding Judge Orders
Presiding Judge Judith Matarazzo 
is issuing a new PJO on remote 
proceedings. This follows Chief 
Justice Order 22-012 Permitting 
Remote Proceedings and 
Continuing Protective Measures. 
There was quite a bit of leeway 
and discretion for the manner 
of appearances during the 
pandemic. The new PJO should 
provide some clarity on what the 
court believes is a sustainable way 
of operating regarding remote 
proceedings in Multnomah 
County. Judge Matarazzo 
encourages attorneys to review 

the document she has circulated 
about best practices for lawyers 
appearing in presiding court. 

Masks have been mandatory 
in all Multnomah County 
courthouses, although they are 
optional for staff in staff-only 
areas that are not public-facing. 
The court anticipates that this will 
change in October and that the 
court will issue a new PJO making 
mask wearing mandatory when the 
CDC-defined Multnomah County 
risk level is high, and optional 
when the Multnomah County 
risk level is medium or low. As 
the COVID community risk level 
could change from week to week, 
the current risk level and whether 
masks are required will be posted 
on the monitors in the courthouses 
and on the court’s website.

East County Courthouse
The court is upgrading the 
AV system at the East County 
Courthouse to mirror the Central 
Courthouse AV setup, including 
large display monitors on the 
wall for videoconferencing and 
evidence presentation, and better 
sound quality for recordings. 

Judge Beth Allen is hearing 
family law ex parte matters and 
civil trials at the East County 
Courthouse and is permanently 
stationed at that location.

Court Staffing Challenges
Employee recruitment and 
retention is currently very 
difficult for the court.  The 
court has an exceptionally high 
number of vacancies, it is taking 
longer to fill vacant positions, 
and too often new employees 
are leaving after being with the 
court for a short period. Oregon 
judicial branch salaries are not 
competitive in the current job 
market which exacerbates these 

problems. A state review of OJD’s 
personnel classification system 
has been underway for a year. 
New descriptions of all court staff 
roles statewide have been created 
and will be used for market 
comparison and development 
of a new judicial branch 
compensation structure. 

Indigent Defense
If civil attorneys would like to 
help with the criminal bar’s 
backlog, they are encouraged to 
reach out to Laurie Bender, Office 
of Public Defense Services, for 
volunteer opportunities
(laurie.bender@opds.state.or.us).

Senate Bill 48
The court is working through 
the changes relating to pretrial 
detention. The chief justice’s 
Criminal Justice Advisory 
Committee (CJAC) pretrial 
workgroup has been reconvened 
to review the guidelines 
established in CJO 22-010 
Establishing Statewide Pretrial 
Release guidelines and consider 
modifications. The guidelines 
that went into effect on July 1 will 
continue to be refined. 

New Researcher from Supreme 
Court of Japan
Yuika Karita is a visiting 
researcher who will spend the 
next year in the Multnomah 
County Circuit Court, with a 
focus on learning about court 
practices in managing family 
law cases. The researcher is paid 
by and sent from the Supreme 
Court of Japan.  The Multnomah 
Circuit Court has a longstanding 
partnership with Portland State 
University’s Center for Public 
Service in supporting visiting 
researchers.

MBA Committees
Each year, MBA members serve 
on committees that address 
member needs and general 
issues affecting the profession. A 
synopsis of the Professionalism 
Committee’s charge follows. The 
other seven MBA committees 
were introduced in the September 
Multnomah Lawyer issue. If you 
have ideas or concerns about 
a particular committee, please 
contact the committee chair, 

MBA President Tim Resch, 
tresch@samuelslaw.com, or the 
MBA staff at mba@mbabar.org.

Professionalism
Chair: Mark Johnson-Roberts 
Attorney at Law
markj@markjohnsonroberts.com
Implements activities that 
promote professionalism and 
carries out the professionalism 
award process.

Continued on page 17
Mark Johnson-Roberts

It’s jury trial time again and we 
have to ask ourselves the question, 
what are we doing here? We 
(the parties and the judge), as a 
group, are trying to pick fair and 
impartial juries for our trials. 
Oregon’s jury selection process 
is outlined in ORCP 57, for civil 
cases, and ORS 136.210 through 
136.230, for criminal cases. What 
we all know is the phrase “jury 
selection” is in fact a misnomer; it 
is truly a process of “deselection” 
through the voir dire process. 

Litigants have the right to a 
trial with a fair and impartial jury. 
An impartial juror, as the Oregon 
Supreme Court has explained, “is 
one whose state of mind is such 
at the commencement of the trial 
that he favors none of the litigants 
more than the other and will 
be influenced to favor the cause 
of one over the other only by a 
conviction of the right of a party’s 
position, based upon competent 
evidence and the law of the case.”1 
Voir dire examination serves the 
dual purposes of enabling the 
court to select an impartial jury 
and assisting counsel in exercising 
peremptory challenges.2 

 The right to serve on a jury is 
seen as one of those fundamental 
rights of citizenship, just like 
voting. The recent case of State v. 
McWoods, 320 Or App 728 (2022) 
reminds us how important it is 
to explore and make a record 
that supports not only for-cause 
challenges, but peremptory 
challenges as well.3,4 The US 
Supreme Court has recognized 
the danger of discrimination in 
jury selection. They explain:

“Discrimination in jury 
selection, whether based on 
race or on gender, causes harm 
to the litigants, the community, 
and the individual jurors who 
are wrongfully excluded from 
participation in the judicial 
process.”5 

Our statutes prescribe a 
process for identifying those 
jurors who cannot be impartial. 
ORCP 57 addresses statutorily 
implied bias and actual bias, 
both of which provide a basis to 
remove an unlimited number 
of potential jurors for cause. 
Statutorily implied bias exists 
when there is a relationship that 
the legislature has determined 
suggests a bias.6 Such bias allows 
for a strike in the civil context; 
however, in the criminal context, 
the court is required to excuse 

such jurors, as well as when a 
juror has had exposure to a case 
during their prior service as a juror 
or grand juror.7 An interest in the 
outcome of the case, as well as 
mental and physical defects, are 
also basis for a challenge.8

ORCP 57 defines actual bias. 
It states:

“Actual bias is the existence 
of a state of mind on the 
part of a juror * * * that the 
juror cannot try the issue 
impartially and without 
prejudice to the substantial 
rights of the party challenging 
the juror.”

ORCP 57 requires that any 
alleged actual bias relate to either 
“the action; either party to the 
action; the sex of the party, the 
party’s attorney, a victim, or a 
witness; or a racial or ethnic 
group of which the party, the 
party’s attorney, a victim, or 
a witness is a member, or is 
perceived to be a member.” 
ORCP 57 D(1)(g). However, 
having an actual bias in and of 
itself is not sufficient to result in 
disqualification. ORCP 57 makes 
two things clear. First, it must 
be shown that the juror cannot 
disregard their bias and try the 
issue impartially. As the Oregon 
Supreme Court has explained, 
“In the quest for jurors who will 
conscientiously apply the law 
and find the facts, the question 
is whether the juror is capable 
of ‘trying the case fairly and 
impartially upon the evidence 
adduced in court.’”9 Second, that 
determination is within the sound 
discretion of the court based on 
the totality of the circumstances.10

Ultimately, the parties want the 
jurors they want, and impartiality 
may just be in the eye of the 
beholder. That said, there are some 
things to keep in mind as you 
approach the voir dire process.

 
Pretrial Discussion
Knowing your judge’s voir dire 
process can help assess how best 
to use your challenges. Be sure to 
have a conversation with the judge 
pretrial to learn how they prefer 
to do jury selection and, given 
COVID-19, how they address 
hardships and concerns about 
COVID-19. Second, inquire how 
(and when) the judge replaces 
excused jurors. Some shift all jurors 
one space to fill a now vacant seat; 
others will take the next person 
outside of the initial twelve (or six) 
and drop them into the spot of the 
excused juror. 

Priming vs. Bias Discovery
Use your voir dire wisely. Voir 
dire is not time to argue your case 
or “prime” the jury for your case. 
Instead, counsel should endeavor 
to discover relevant bias.11 The 
distinction is a fine one and it 
will be for the court to draw the 
line. For example, a problematic 
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New Director Perspective 
on the Multnomah Bar 
Foundation
A Q&A with David Bean, Leah 
Lively and Yoona Park
Why did you join the MBF?
David: The MBF Board always 
has a member of the MBA Board 
of Directors on its board. I filled 
that role in my capacity as a 
member of the MBA Board. As 
my term with the MBA came to 
a close, I considered how to best 
continue supporting something 
with an MB in it. A Mercedes 
Benz seemed too expensive so 
joining the MBF seemed like a 
great option. 

Leah: The MBF provides 
such valuable services in the 
community and is an opportunity 
for us as lawyers in Multnomah 
County to provide a positive 
image of the lawyers and the 
community to the public. Being 
part of that mission is exciting.

Yoona: The work of the MBF 
always seems concrete and 
tangible in a way that makes the 
work more satisfying. 

Why is the MBF’s work 
meaningful to you? 
David: “We must always take 
sides. Neutrality helps the 
oppressor, never the victim. 
Silence encourages the 
tormentor, never the tormented. 
The opposite of love is not hate, 
it’s indifference.” -Elie Wiesel. 
To say we’re living through 
challenging times would be 
an understatement. Many 
commentators have remarked that 
our democracy is in peril. I’m not 
smart enough to know if that’s 
true but I do know that global 
warming, COVID, Dobbs, and the 
events that led to and stemmed 
from January 6 are a lot. Rather 
than wallow in my own dark 
thoughts, I joined the MBF 
Board so I could feel like I was 
part of the solution. 

Leah: Court can be a very scary 
place for people who don’t work 
within it professionally. Providing 
services and resources to people 
who might not understand the 
system or be able to come to 
court without understanding 
how to navigate the court or have 
help with their kids while there, 
hopefully provides some measure 
of help and decreases what is 
already most likely a nerve-
wracking experience.

Yoona: I’ve been a litigator 
for over 15 years and I’m still 
intimidated by the courthouse as 
soon I step inside those walls. The 
intimidating feeling of working my 
way through any “institutional” 
process with parents for whom 
English was a second language 
- whether it was the DMV or 
signing up for an account at the 
bank - is still visceral for me. 
The MBF’s work in reducing the 
anxiety and stress for infrequent 
visitors to the judicial system is 
very meaningful to me.

What brought you to the board?
Leah: The board president, 
Victoria; she has a real passion 
for what the MBF does.

Yoona: Jen Wagner, former 
MBF Board President. Jen is a 
very good friend and one of the 
lawyers I respect most in our 
community.
 
What is your favorite MBF-
sponsored program and why?
David: It’s hard to pick a favorite. 
Should people be given direction 
as they enter the courthouse 
(CourtSupport)? Should children 
be shielded from their parent’s, 
often scary, legal problems 
(CourtCare)? Should community 

members get to interact with 
lawyers and judges in order to 
instill or maintain faith in the rule 
of law (CourtConnect)? It’s a yes 
for me to all of these.

Leah: CourtCare. As a mom 
of two kids I remember being 
overwhelmed with having to 
balance a work issue with caring 
for young children, and I was 
fortunate enough to have a 
supportive partner and resources. 
I cannot imagine the stress of 
having to take a child to a DV 
hearing or your own sentencing. 
Stress for the parent and the child. 
CourtCare gives people a resource 
and give kids some normalcy in 
what otherwise may be a very 
upsetting experience.

Yoona: CourtCare. I think every 
parent can probably recall a time 
where they were completely 
ill-equipped to deal with a kid 
situation, and every time I think 
about a parent bringing a young 
kid up to the courthouse doors 
and through security, my heart 
clenches up. I feel happy about 
the idea that we can make that 
day a little easier for even one 
parent or caretaker.

Top three reasons that lawyers 
should contribute $$ to the MBF?
David: 1) It’s tax deductible. 
Who doesn’t need some 
deductions? 2) Many of us make 
a really good living. Sharing 
the wealth while making 
other people’s lives better is 
satisfying. 3) The MBF is good 
at recognizing its donors. If you 

David Bean Leah Lively Yoona Park

like seeing your name in print, 
giving a few bucks is easier than 
writing an article and it certainly 
beats seeing it in the back of the 
Bar Bulletin.

Leah: Because it helps real 
people with real problems, it 
gives the community a positive 
image of lawyers, and it increases 
knowledge of the legal system by 
non-lawyers.

Yoona: It is a relatively painless 
way for our profession to make 
the judicial system more painless 
for others.  

What is a challenge facing
the MBF that you are excited 
to tackle?
David: Like most legal 
organizations many of us 
support, the MBF does a good 
job reaching folks in big firms. 
To increase support, financial 
and otherwise, I’m excited 
to help the MBF explore 
opportunities to raise funds from 
other sources. We need to find 
better ways to connect with solo 
practitioners, in-house counsel, 
and even private companies that 
support civic education, public 
participation, and respect for the 
law. 

Leah: getting CourtCare up and 
running.

Yoona: Our programs are not 
immune to the realities of a 
turbulent post-COVID world 
and an unpredictable job market. 
Through the generosity of the 
legal community, the MBF has 
resources to fund its programs, 

but it has been a challenge to fill 
positions, and I’m excited about 
figuring out ways to fill these 
roles with talented professionals 
who are interested in the work 
for the long haul. 

What do you like most about 
Board President Victoria 
Blachly?
David: Some fundraisers say, 
“give till it hurts.” I prefer 
“give till it feels good.” Helping 
the MBF accomplish its 
mission, To increase the public’s 
understanding of the legal system, 
to promote civic education, public 
participation and respect for 
the law, to improve the quality 
and administration of the legal 
system, and to support programs 
and projects related to the MBF’s 
purpose, is much easier with 
Victoria at the helm. She is 
smart, focused, efficient, and 
hilarious. giving feels good 
under Victoria’s fine leadership. 

Leah: Her absolute enthusiasm 
is catching, and her passion for 
helping others.

Yoona: When we talk about 
problems and potential solutions, 
Victoria doesn’t let the group 
move on without identifying next 
steps, and from an organizational 
standpoint, I appreciate that she 
doesn’t leave loose ends hanging. 
She is a force! 

mba EVENT
Bench Bar & Bagels
Tuesday, November 8
7:30-8:30 a.m. 
Tonkon Torp, 888 SW 5th Ave. Ste. 1600, Portland

The MBA is hosting the 13th annual “Bench Bar & 
Bagels” event on Tuesday, November 8 from 7:30-
8:30 a.m. at Tonkon Torp, 888 SW 5th Ave. Ste. 1600.  
Please join your colleagues and members of the 
judiciary for a light breakfast and coffee. This event is 
offered at no cost to MBA members and judges. Non-
members: $10.

Special thanks to our sponsor and host:

Please RSVP to Kathy Modie,
kathy@mbabar.org

If I am participating in the 
OSB New Lawyer Mentoring 
Program (NLMP), why would 
I also sign up for the MBA 
Mentor Program? 
The MBA program offers 
additional opportunities for 
mentoring outside the OSB 
structure, including networking, 
and obtaining free CLE credit 
available exclusively to people 
participating in the MBA program.

If I am participating in the 
NLMP, will I be assigned the 
same mentor for the MBA 
Mentor Program? 
That’s up to you. Let us know your 
wishes on the MBA sign-up form 
and we’ll match you appropriately.

How are mentors and mentees 
matched?
Mentors are matched with 
mentees by MBA Professionalism 

Committee members based 
on the responses given on the 
sign-up form. Let us know if you 
would like the same mentor you 
have in the NLMP. If you’re not 
signed up for the NLMP, let us 
know what’s important to you in 
a mentor: practice area, firm size, 
gender, etc. We’ll do our best to 
match you appropriately.

Is the MBA Mentor Program 
compatible with the NLMP? 
Yes, it is possible to participate in 
both programs, either with the 
same mentor or a different mentor.

Who can participate as a 
mentee in the MBA Mentor 
Program?
Any YLS member (any MBA 
member in practice less than six 
years or under the age of 36), 
whether or not they are signed up 

MBA Mentor Program
Frequently Asked Questions

for the NLMP, may participate as 
a mentee.

Who can participate as a 
mentor in the MBA Mentor 
Program?
OSB members in good standing, 
with reputations for competence 
and for conducting themselves 
ethically and professionally, and 
with at least seven years of practice, 
may participate as mentors.

Is there a fee to participate?
The MBA Mentor Program is 
free for all participants.

How do I sign up?
Complete and return the sign-up 
form available at www.mbabar.org. 
Forms are due to the MBA by 
December 2. 

Learn more about the OSB 
NLMP at www.osbar.org/nlmp.

If you have questions about 
the MBA Mentor Program, 
please contact Kathy Modie at 
kathy@mbabar.org.
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What is the YLS?
An inclusive section of the bar, comprised of any MBA 
member in practice less than six years or under the 
age of 36. The YLS provides leadership, networking, 
professional development and service opportunities. 
And we have fun!

Ask the Expert
April Stone

Dear Expert,
I want to do more pro bono work 
but don’t know where to start. 
What do you recommend?

-Aspiring PB Superstar

Dear Aspiring PB Superstar,
You’ve identified a noble goal. 
The Oregon State Bar has 
adopted a Pro Bono Aspirational 
Standard of 40 hours of direct 
pro bono service per year, 
and the need for that work 
couldn’t be greater. Thousands 
of low-income members of our 
community are facing serious 
legal problems, including 
evictions, domestic disputes, 
and civil rights violations. But 
only about 15 percent of those 
folks are able to secure legal 
representation. The rest are 
left attempting to navigate a 
confusing and technical legal 
system without assistance. It can 
be daunting to determine how to 
help. Here are a few pointers to 
get you started.

Take Advantage of the 
Resources Available
We are lucky to be members 
of a bar that is incredibly 
supportive of pro bono work. 
The MBA maintains a list of pro 
bono opportunities available in 
Multnomah County, organized 
by practice area, available at 
www.mbabar.org/probono. There 
you’ll find contact information 
for a number of legal clinics and 
programs, many of which are 
operated in conjunction with 
Legal Aid Services of Oregon, 
the Multnomah County Circuit 
Court, and other nonprofits. The 
Oregon State Bar maintains a 
similar directory, which details 
various pro bono opportunities 
and provides contact information 
to get you started. 

In addition, the US District 
Court for the District of Oregon 
and the US Bankruptcy Court 
for the District of Oregon 
both operate pro bono service 
programs. Both courts appoint 
pro bono attorneys to represent 
pro se parties in civil cases. Many 
of the litigants in the District 
Court program are incarcerated 
and lack the financial means and 
legal experience to represent 
themselves. The court provides a 
guide to Representing Prisoners 
and offers a mentorship program 
to assist appointed attorneys in 
areas of practice that may be 
unfamiliar.

Follow Your Passions
As you evaluate which pro bono 
opportunities to pursue, you 
should identify issues and clients 
that resonate with you. Not only 
will focusing on matters that 
you’re passionate about make 
your pro bono efforts more 
personally rewarding, it will also 
ensure that you have fun in the 
process. And don’t be timid to 
branch out a bit. For example, 
if you practice commercial 
litigation, you likely have the 
technical skills necessary to 
assist pro bono clients in a broad 
array of civil matters, even if 
your day-to-day practice is more 
narrowly focused. Of course, it’s 
important to critically evaluate 
your own limitations and comply 
with the Rules of Professional 
Conduct, but it’s also true that 
many lawyers underestimate 
the breadth of their professional 
competence.

Don’t Be Shy About Asking 
for Help
Don’t forget that help and 
guidance are available if you are 
interested in branching out from 
your standard practice area. It 
is not uncommon for pro bono 
practitioners to associate with 
subject matter expert attorneys 
to handle new types of matters. 
For example, if you’re interested 
in helping with second chance 
opportunities (parole, clemency, 
etc.) for incarcerated people 
but have never done it before, 
check in with the Oregon Justice 
Resource Center or the Lewis & 
Clark Criminal Justice Reform 
Clinic. They may be able to 
loop you in with ongoing work 
or provide training for new 
projects. If you’re interested in 
helping on restraining orders 
or landlord tenant matters, 
check in with Legal Aid Services 
of Oregon. They might have 
attorneys willing to associate 
with you on a case to provide 
substantive guidance. In our 
experience, the advocates who 
perform this important work for 
low-income communities every 
day are always looking for extra 
hands and are often happy to 
help you get up to speed.

Now go out there and find 
some cool pro bono work to do! 

April Stone
Pro Bono Spotlight
by Caulin Price
YLS Pro Bono Committee Chair

April Stone is a third-year 
associate at Markowitz Herbold 
PC, and before joining Markowitz 
Herbold, she clerked for Chief 
Judge Marco A. Hernández of the 
United States District Court for 
the District of Oregon. 

For April, a frequent volunteer 
with Legal Aid Services of 
Oregon, pro bono work is more 
than a volunteer opportunity - it 
is an opportunity to be present 
for a person who may not have 
any other support during one of 
the most challenging moments 
of their life. Through her work 
with LASO’s referral programs for 
housing and domestic violence, 
April experienced first-hand the 
rewards, and challenges, from 
walking a client through legal 
processes that can be daunting, 
complicated, and intimidating for 
most people. 

One of April’s cases involved 
a client who received a defective 
notice of termination related to the 
client’s rental agreement. Her client 
was paying monthly rent but was 
unaware of a late fee related to a 
prior late payment, and the client’s 
landlord attempted to deliver a 
notice of termination based on 
the continued failure to pay the 
late fee. April recognized that the 
landlord had failed to include in 
its notice the appropriate COVID-
related notices concerning 
nonpayment of rent and related 
charges. She informed the landlord 

of its failure and connected the 
client with appropriate housing 
assistance coordinators who 
helped the client become current 
on rent and other amounts due 
to the landlord so that the client 
could remain in their home. 

“What greater stress could a 
person go through than being 
uncertain of if you’re going to 
have a place to live?” says April 
of the experience. And after 
the back-and-forth with the 
landlord, she noted that tenants 
and landlords could benefit from 
more communication, which 
could both decrease landlord 
costs and lower stress for tenants 
subject to potential termination 
from minor miscommunications 
or misunderstandings.

April has also assisted clients 
with Family Abuse Prevention Act 
(FAPA) restraining order contested 
cases. In one recent case, April is 
assisting a client with a contested 
FAPA restraining order, but April 
agreed to expand the scope of 
her representation and assist the 
client in a related custody and 
parenting time case. The nature of 
a child custody case requires April 
to work not only as an advocate 
but as a mediator trying to find 
a middle ground between her 
client and the opposing party. 
April’s own experience as a 
single parent navigating the legal 
system without representation 
prepared her for the unique 

challenges that accompany such 
representation and the crucial 
role a lawyer can play in the 
court system, particularly for 
low-income and non-English 
speaking clients. Further, her 
experience allowed her to relate 
to and connect with her client in 
a way that not many can. 

In addition to April’s prior 
and current pro bono work, 
April would like to work on a pro 
bono civil rights case, hoping to 
draw on her knowledge of the 
legal framework of Section 1983 
claims at the US District Court. 
The intellectual rigor and chance 
to work on meaningful cases 
that address some of our most 
pressing social problems draws 
April to such cases. 

April also pointed out how 
supportive Markowitz Herbold 
has been of her pro bono work 
by making sure that she has the 
resources she needs, and expressed 
her gratitude for the support of 
shareholder Adam Starr, who has 
provided April with guidance 
and encouragement in her pro 
bono work.

mba yls EVENT

RSVP at www.bit.ly/pumpkin-yls 

YLS Visits the MAiZE
at the Pumpkin Patch
Saturday, October 22, 1-3 p.m.
The MAiZE at the Pumpkin Patch
16511 NW Gilliham Rd 
Portland, OR 97231

Bring your family and find your perfect pumpkin, solve the corn maze and enjoy 
some fall fun. Coffee, hot chocolate and light snacks will be provided while you 
warm up near the fire.

Registration is free. View event details and RSVP for your party at: 
www.bit.ly/pumpkin-yls 
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Derek Ashton: “All You 
Need to Do is Say Yes!”
Pro Bono Spotlight
by Jill Mallery
Legal Aid Services of Oregon

RENEW YOUR EXCESS COVERAGE BY DECEMBER 31.

DON’T GET 
CAUGHT WITH 
YOUR PLANS DOWN.

Apply: osbplf.org/excess
Info: 503.639.6911

Excess 
Coverage

Attorney Derek Ashton has been 
saying “yes” and in doing so 
has been making a big impact 
volunteering with Legal Aid 
Services of Oregon (LASO). 
Derek volunteers with multiple 
projects at LASO, including the 
Virtual Expungement Clinic and 
the Domestic Violence Project. 
Derek has been providing life 
changing assistance to his clients 
through his volunteer work. The 
Virtual Expungement Clinic 
helps people rebuild their lives 
by setting aside criminal records 
that may be affecting their access 
to education, employment and 
housing prospects. The Domestic 
Violence Project provides critical 
legal assistance to survivors of 
abuse and stalking in contested 
restraining order hearings. 

Derek is a civil defense 
attorney with the law firm 
Sussman Shank LLP. His practice 
involves complex civil litigation 
with a focus on trial work and 
includes the representation of 
companies and individuals in 
cases involving death, personal 
injury, product liability, liquor 
liability, false imprisonment, 
insurance fraud, professional 
negligence, and white-collar 
criminal matters. 

Derek has been in civil 
practice for the past 20 years. 
He served as a Deputy District 
Attorney in Multnomah County 
for 15 years before entering 
private practice. Derek is a long-
term resident of Oregon, living in 
the state for more than 50 years. 
He has been married to his wife 
Ann for 36 years. Derek received 
his undergraduate degree in 
Business Finance and law degree 
from the University of Oregon. 

Derek has truly made a 
difference in the lives of his clients. 
He is dedicated, hardworking, 
and provides the highest quality 
representation to his clients. Derek 
has never turned down a pro 
bono referral and often accepts 
cases on short timelines with 
court dates during the holidays. 
His contributions to pro bono 
are outstanding. Through Derek’s 
pro bono representation, he has 
helped survivors of abuse maintain 
their safety by advocating their 
protective order be kept in place 
in a contested hearing. Thanks to 
Derek’s participation in the Virtual 
Expungement Clinic, clients have 
been able to find employment 
and housing by sealing decade old 
criminal records.

Derek’s interest in volunteer 
work started many years ago 
and he has always found it to be 
rewarding. He volunteered many 
hours as a coach for youth sports 
earlier in his career and found 
donating his time was more 
than worthwhile. “I’ve gotten the 
same type of fulfillment from 
donating my time to LASO’s 
clients who, along with friends 

and other supporters, have been 
appreciative of my involvement.” 
Derek shared his motivation 
behind his pro bono work and 
it’s quite simple. “Helping others 
in need. Achieving a result that 
provides a measure of safety for 
someone who is overwhelmed 
with a serious life problem. 
Simply helping someone move 
on from a bad situation.” This 
is the work LASO prioritizes. 
We are so appreciative of the 
legal community and those who 
volunteer for partnering with us 
on this important work. 

Derek is a strong supporter 
of pro bono and encourages 
attorneys who are considering 
pro bono to get involved. “LASO 
makes volunteering easy. The 
LASO staff does a great job 
putting together all the necessary 
preliminary information.” 
For newly licensed attorneys 
interested in pro bono work, but 
who may need encouragement, 
Derek highlights the benefits for 
attorneys new to the practice of 
law, “it’s a great opportunity to 
get into court and handle a ‘short 
matter’ case from start to finish. 
You will have the opportunity 
to work directly with a client 
by providing advice, counsel, 
and courtroom representation. 
In court, you will get to meet a 
judge and present a case (opening 
statement, cross-examination, 
direct examination, offer exhibits, 
and make a closing argument). 
There is no better way to learn than 
by doing.” If you are interested 
in volunteer opportunities 
with LASO, please email us at 
probono@lasoregon.org. 

The benefits of pro bono 
work are far-reaching. As Derek 
points out, a benefit of pro bono 
is assisting the justice system 
by streamlining matters. The 
impact of pro bono work goes 
beyond the individual case. Pro 
bono improves the quality of the 
client’s life and family and their 
perception of the legal system. 
It also enables the courts to run 
more smoothly and efficiently. 
Thank you to Derek for his 
strong contributions to LASO’s 
pro bono projects and making 
a difference in the lives of his 
clients by increasing access to the 
justice system. 

Derek Ashton

Register at www.mbabar.org

Solo & Small Firm Committee presents

DEMYSTIFYING PRO BONO
Tuesday, October 25

1-2:30 p .m .
Remote attendance only via Zoom

The MBA Solo & Small Firm Committee is partnering with OSB Referral Services, 
Legal Aid Services of Oregon, St. Andrew Legal Clinic, Habitat for Humanity 
and the Victim Rights Law Center to bring you a CLE that offers practical advice 
about how to add pro bono opportunities to your practice as well as providing a 
wealth of information about current and upcoming pro bono volunteer activities. 
First, our speakers will offer some little-known but valuable tips about pro bono 
resources, then we will offer breakout sessions where you can learn about specific 
opportunities to volunteer in different practice areas. These breakout sessions 
will include but not be limited to substantive areas such as: family law, housing 
issues, expungement cases, disability claims, business law, and FEMA claims. You 
will learn about the opportunities that exist, if you need experience in order to 
volunteer, what trainings will be provided, and have a chance to ask questions.

The MBA will apply for 1.5 hours of Access to Justice OSB MCLE credit

Cost: Free for members and non-members.

A Higher Bar: How to Exceed Client 
Expectations in a Virtual World

Virtual Zoom Seminar
Wednesday, November 16, 12-1 p.m.

Registration is free - visit www.bit.ly/ruby-seminar
Approved for 1 hour of general OSB MCLE credit (ID: 93342)

Join the MBA and Ruby Partner Account Manager Sarah Allen for this 
webinar providing tips and trends for lawyers growing their practice, with 
information on how law practices can focus on client experience and utilize 
digital technologies to set themselves up for success. 

Ruby is an all-in-one caller-impressing, privacy-protecting, experience-
creating team. Their optional features include appointment scheduling, 
bilingual answering, outbound calling and more.

MBA members save eight percent on Ruby’s virtual receptionist and live chat 
services with promo code “MBA.” Visit www.mbabar.org/benefits for details.
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Manage your law firm
from anywhere.
Spend more time doing what you love. Manage your legal practice 
from any device, anywhere and keep your practice running smoothly.

Claim your 10% Clio discount at
landing.clio.com/multbar

Get started on 
the right foot.
Call the Practice Management 
Attorneys Team for guidance.

503.639.6911 | osbplf.org

Senior Judge
Julie E. Frantz

Personal Injury
Employment 
Professional Liability
Wrongful Death
UIM/UM Neutral
Medical Malpractice
Commercial Litigation
Real Estate

Applying decades of civil 
litigation and judicial trial 
experience to resolve legal 
disputes

Frantz@frantzmediation.com
503.701.0582

FRANTZ MEDIATION
and Arbitration
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The Corner Office  profEssionalism

In Multnomah County, many 
lawyers consider themselves 
enlightened as to social issues. In 
our little section of the country, 
we understand that people come 
in all shapes and sizes, from all 
different backgrounds, and hold 
many different beliefs. We pride 
ourselves on doing our very best 
to respect everyone. We take 
our professionalism seriously by 
holding ourselves to standards 
that do not exist in other lines of 
work unrelated to law enforcement 
and public policy. We know that, 
and happily accept it. 

Even then, when the Oregon 
State Bar House of Delegates 
approved the addition of Rule 
8.4(a)(7) and (c) to the Oregon 
Rules of Professional Conduct 
(the “Rule”), many of us scratched 
our heads. The Rule states:

 It is professional misconduct 
for a lawyer to ..., in the 
course of representing a 
client, knowingly intimidate 
or harass a person because 
of that person’s race, color, 
national origin, religion, 
age, sex, gender identity, 
gender expression, sexual 
orientation, marital 
status, or disability. *** 
Notwithstanding ..., a lawyer 
shall not be prohibited 
from engaging in legitimate 
advocacy with respect to the 
[same] bases ...

At first blush, the Rule 
feels uncontroversial. While it 
may be easy to say that biased 
conduct has no place in law 
practice and the administration 
of justice, how does that look in 
application? When we venture 
into the nuances, the Rule begs 
questions. Chief among them, 
what constitutes “intimidat[ion]” 
and “harass[ment]” under the 
Rule? Relatedly, how does the 
carve-out in paragraph (c) limit 
the Rule, i.e., what constitutes 
“legitimate advocacy” that 
specifically does not violate (a)
(7) even though it relates to “race, 
color, national origin, religion, 
age, sex, gender identity, gender 
expression, sexual orientation, 
marital status, or disability?”

A comparison to ABA Model 
Rule 8.4(g) offers some insight. 
By omitting some of the facets 
of the ABA’s rule, Oregon has 
made some notable choices. 
The boldface language in ABA 
Model Rule below, all of which 
is missing from Oregon’s Rule, 
reflects some of these decisions: 

It is professional misconduct 
for a lawyer to ... engage 
in conduct that the lawyer 
knows or reasonably should 
know is harassment or 
discrimination on the basis 
of race, sex, religion, national 
origin, ethnicity, disability, 
age, sexual orientation, 
gender identity, marital status 
or socioeconomic status 
... in conduct related to 
the practice of law . ... This 

paragraph does not preclude 
legitimate advice or advocacy 
consistent with these Rules.

Unlike other differences, 
Oregon’s omission of “reasonably 
should know” appears 
immaterial. ORPC 1.0(h) defines 
“knowingly” as “actual knowledge 
of the fact in question” and 
explains that “all facts which the 
lawyer knew, or by the exercise 
of reasonable care should have 
known, will be attributed to the 
lawyer.” Furthermore, a lawyer’s 
knowledge “may be inferred from 
circumstances.” ORPC 1.0(h).

The same, however, cannot 
be said for Oregon’s inclusion of 
the term “intimidation” in lieu of 
“discrimination.” Only the latter 
is defined by the law with any 
precision. Unlike “harassment” 
and “discrimination,” general 
bullying and intimidation is not 
legally proscribed. This may be 
a reflection of the Bar’s intent to 
set standards of professionalism 
above and beyond the boundaries 
of the law, including the 
minimum threshold for actionable 
harassment in employment 
(i.e., unwelcome conduct that 
is objectively and subjectively 
severe or pervasive). It may also 
be an attempt to limit ethical 
repercussions to intentional bias 
given the law of discrimination 
prohibits not only disparate 
treatment but also unintentional 
disparate impact from facially 
neutral practices. Either way, 
this choice injects a measure of 
uncertainty to the Rule. 

Earlier versions of the 
proposed Rule included 
“socioeconomic status” as one 
of the impermissible grounds 
for treatment of others. By the 
time the Rule came up for vote 
before the Oregon State Bar 
House of Delegates in November 
2014, that particular class had 
been dropped from the list. 
So, in Oregon, intimidation 
and harassment based on 
socioeconomic status remains 
ethical for lawyers? Surely, 
debt collection lawyers find 
some comfort in this drafting 
decision. Also comforting is 
the notion that ORPC 8.4(a)
(4) more generally prohibits 
lawyers from “engag[ing] in 
conduct that is prejudicial to 
the administration of justice.” 
Depending on the nature and 
extent of the intimidation, ORPC 
8.4(a)(4) may cover intimidation 
based on socioeconomic status, 
assuming it occurs in judicial (or 
equivalent) proceedings. 

Oregon also maintains a 
comparatively narrow context 
in which the Rule applies, by 
opting to govern conduct “in 
the course of representing a 
client” as opposed to “conduct 
related to the practice of law.” 
Unlike Oregon’s version, the 
ABA Model Rule reaches into 
domains peripheral to lawyering 
- for example, the management 
of law firms and legal practices, 

professional meetings and bar 
committees, witness testimony, 
jury duty, pro se litigation 
or participation as a party 
litigant, and service as a neutral 
arbitrator or mediator. This is a 
notable limitation on Oregon’s 
part, with little in the way of 
obvious rationale. Why should 
biased conduct be forbidden in 
litigation but allowed in other 
work lawyers do?

Lastly, Oregon included 
the exclusion for “legitimate 
advocacy” based on protected 
characteristics. As much or 
more than any other aspect of 
the Rule, this language may 
spur some puzzlement. Is there 
some form of intimidation and 
harassment that qualifies as 
legitimate advocacy? If not, why 
would a carve-out be necessary? 
If so, the line is a thin one. For 
example, should discipline be 
levied against a plaintiff ’s lawyer 
upon the dismissal of a claim 
of employment discrimination 
brought against an individual 
defendant for no other apparent 
purpose than to defeat diversity 
jurisdiction in federal court? 
Of course, in these types of 
cases, lawyers necessarily make 
accusations about protected 
classes, and sometimes they 
prove to be meritless. But, 
imagine the plaintiff ’s attorney 
feeling the need to curb his or 
her zealous advocacy in the 
cross-examination of an alleged 
bigot out of fear for discipline 
from the Bar. Without the 
safe harbor, such confusion 
and concern would not be 
unreasonable. 

Although the concept of an 
anti-bias rule necessarily raises 
some questions, and has drawn 
criticism from free speech 
advocates, religious groups, and 
some academics, it was always 
going to be impossible to avoid 
ambiguity at the margins. Above 
all, however, the salutary purpose 
of ORCP 8.4(a)(7) can hardly be 
questioned. The legal profession 
should no more tolerate bias 
than it should incompetence, 
dishonesty, and criminal 
mischief. That seems obvious 
enough - so obvious that, in our 
little bastion of progressivism, we 
hope that the Rule serves more 
to inform non-lawyers of who we 
are, and what we will not tolerate 
than to actually deter and punish 
misbehaving attorneys. 

The Corner Office is a recurring 
feature of the Multnomah Lawyer 
and is intended to promote the 
discussion of professionalism 
taking place among lawyers in 
our community and elsewhere. 
While The Corner Office cannot 
promise to answer every question 
submitted, its intent is to respond 
to questions that raise interesting 
professionalism concerns and 
issues. Please send your questions 
to mba@mbabar.org and indicate 
that you would like The Corner 
Office to answer your question. 
Questions may be submitted 
anonymously.

Revisiting ORPC 8.4(a)(7)
Miller Nash LLP 
Virtual Clinic
by Jill Mallery
Legal Aid Services of Oregon 

Oregon Law Center (OLC) and 
Legal Aid Services of Oregon 
(LASO) are pleased to share a 
recent development regarding 
the Miller Nash LLP Virtual 
Clinic. The Miller Nash Virtual 
Clinic has a long-standing 
partnership with the Bend 
LASO office and Coos Bay OLC 
office assisting individuals in 
Central Oregon and along the 
Southern Oregon Coast. Starting 
September 1, the clinic is now 
focused on assisting clients 
with criminal expungements. 
Expungements are an effective 
tool to reduce barriers to 
housing, employment and 
education caused by a criminal 
record. Through the set aside 
process, people are able to seal 
criminal records thereby opening 
the door to new opportunities.

Less than six percent of 
people with criminal records in 
Oregon who are eligible for an 
expungement have received one. 
We are hopeful that through 
this clinic we can increase that 
number across the state. Oregon 
has a new expungement law that 
became effective January 1 that 
simplifies the process and reduces 
some timelines for a set aside. 

LASO and OLC are thankful 
for the continued commitment 
of Miller Nash to utilize their 
resources to assist people in less 

populated areas of Oregon that 
often lack local resources. We are 
excited about this newest chapter 
of the Virtual Clinic and appreciate 
the firm’s ongoing partnership. 
 
Clackamas County 
Bar Association 
Expungement Clinic
by Shelby Smith
Legal Aid Services of Oregon

Legal Aid Services of Oregon is 
excited to announce the return of 
in-person expungement clinics in 
partnership with the Clackamas 
County Bar Association (CCBA) 
and the Clackamas Law Library. 
The first in-person expungement 
clinic took place on September 23 
at the Clackamas Law Library in 
Oregon City; the next clinic will 
be held on November 18. Thanks 
to the contributions and support 
of the CCBA and the Clackamas 
Law Library, clinics thereafter are 
expected to occur bi-monthly. 

The in-person expungement 
clinics are a great opportunity 
for attorneys to volunteer and 
collaborate with their colleagues 
while providing much needed legal 
assistance. Attorneys determine an 
individual’s eligibility by reviewing 
their criminal history and help 
complete the necessary paperwork 
for those who qualify. 

To volunteer at the in-person 
expungement clinics, please 
contact Pro Bono Coordinator 
Shelby Smith,  
shelby.smith@lasoregon.org.

Legal Aid Pro Bono Updates

Helping lawyers in need 
receive addiction and 
mental health treatment

www.oaap.org | 503-684-7425 Help Us | Help Lawyers

Oregon  Lawyer  Assistance Foundation
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Classifieds
Jobs
Litigation Associate
Brownstein Rask is seeking a 
new, full time, litigation associate 
attorney with three to five 
years of relevant experience to 
join our team. The successful 
candidate will be a collaborative 
team player with a commitment 
to excellent client service, an 
ability to work independently 
and to manage multiple projects 
efficiently. We are looking for 
applicants well versed in family 
law, person injury cases and 
general civil litigation. Our well 
established, mid-size firm is 
located in downtown Portland, 
across from the scenic waterfront 
and the new Multnomah County 
Courthouse. Competitive 
salary and benefits (bonus of 
7 percent on originated fees 
along with health care and 
other benefits). To apply, please 
send your resume and cover 
letter to Amanda Heitkamp at 
aheitkamp@brownsteinrask.com.

Staff Attorney
Youth, Rights & Justice, an 
innovative nonprofit based 
in Portland OR, is seeking 
a Staff Attorney. Due to the 
number of Special Immigration 
Juvenile Status clients YRJ sees, 
someone with Spanish language 
proficiency is highly preferred, 
although not required.

Founded in 1975, YRJ is 
widely recognized as a leader 
in juvenile law. We provide 
court-appointed representation 
of children, youth, and parents 
involved in the foster care and 
juvenile justice systems - in both 
the trial and appellate courts. 
We also represent individual 
children and youth in school-
related enrollment, special 
education, and disciplinary 
matters. On a larger scale, we 
work to improve the systems 
impacting our clients through 
education, legislative and 
administrative advocacy, class 
action litigation, publications, 
and training other lawyers and 
community partners.

The clients we serve are 
racially and culturally diverse 
and from low-income families. 
Some are living with disabilities, 
and many are recovering from 
trauma. The children we serve 
are experiencing abuse and 
neglect. The parents we serve 
include those who are former 
foster youth and are struggling to 
keep their families together.

Youth, Rights & Justice 
offers a competitive benefits 
package, including 15 days of 
vacation annually (increases to 
20 days after two years); eight 
hours paid self-care time each 
month; paid sick and holiday 
time; medical, dental and vision 
plans; matching 401K retirement 
benefits and more.

We encourage diverse 
applicants and are aware 
of research indicating that 
many women and BIPOC 
individuals hesitate to apply if 
they don’t fully match all listed 
qualifications. We encourage 

you to consider this opportunity 
holistically and we commit to 
evaluating candidates for this 
opportunity holistically.

Status Classification: Regular 
full-time; exempt (salaried). 
Office Hours: Monday through 
Friday, 8:30 a.m.-5 p.m. Reports 
to supervising attorneys. Salary 
Range: $71,263-97,016 annually, 
depending on experience.

Essential Functions:
1.  Exercise good judgment and 
effectuate the best result for each 
client based on the wishes of the 
client, the facts of each case, and 
applicable law.
2.  Work collaboratively in a 
multi-disciplinary team that 
includes other attorneys, legal 
assistants, social workers, 
investigators, law clerks and 
other YRJ staff. 
3.  Demonstrate commitment 
to continued professional 
development to strengthen 
capacity to work through an equity 
lens for equity and racial justice.
4.  Be committed to YRJ’s 
mission, vision, and values.
5.  Engage in vigorous motion 
practice, thorough investigation 
and research. Produce accurate, 
well-researched memoranda for 
trial and motion practice.
6.  Pursue ongoing education and 
training in the field and related 
topics by attending relevant 
Continuing Legal Education 
programs. Keep informed of 
current changes in juvenile law 
and related fields. Use resource 
materials appropriately.
7.  Organize time to maximize 
effectiveness for clients and YRJ 
while carrying a caseload of 80 
clients. 
8.  Accurately maintain client 
e-files, work calendar, etc.
9.  Work professionally with 
child welfare and juvenile justice 
system partners.
10.  Provide coverage for other 
attorneys’ cases when requested.
11.  Perform other duties as 
assigned. 

Required Skills and Experience:
•  Be in good standing with the 
Oregon State Bar and admitted 
to practice in Oregon 
•  Excellent legal writing skills
•  Experience handling 
dependency, delinquency, or 
criminal cases
•  Legal experience representing 
clients in disputes
•  Ability to work collaboratively 
and independently and to build 
and strengthen community 
partnerships
•  Valid driver’s license and 
reliable transportation to and 
from court, home visits, client 
meetings, etc. 

Preferred Experience & Skills: 
•  Felony Qualified with a 
minimum of two2 to three3 
years of experience
•  Education law or background
•  Trained in trauma-informed 
and culturally competent 
advocacy
•  Bilingual, Spanish preferred: 
a salary differential is provided 
to attorneys who are fluent in a 
language spoken and written by 
YRJ clients. 
•  Personal lived/living 
experience with child welfare 
or juvenile justice system, or of 
systemic inequity/oppression/or 

its root causes, or as a member of 
an underserved population. 

Work Environment & Travel:
•  YRJ has a hybrid office model, 
with the option to work remotely 
and in the office as needed. 
•  Work will often take place 
in community settings such 
as client homes, DHS offices, 
treatment centers, detention 
facilities, etc.
•  This position may require 
traversing several blocks from a 
parking space to the courthouse, 
to the office, or to client visits 
and meetings. For some 
locations, there may also be stairs 
to navigate.
•  Travel is sometimes necessary 
for this position.

Any inquiries or application 
materials (cover letter and 
resume) can be sent to Ally Hood 
at: ally.h@youthrightsjustice.org. 
For details, visit 
www.youthrightsjustice.org/get-
involved/careers/ 

Business Attorney - Yakima, WA
Stokes Lawrence, P.S., a 
commercial law firm with offices 
in Yakima and Seattle, is hiring 
for an attorney position in our 
Business group. This position 
offers immediate client contact, 
business development, and career-
building opportunities, along with 
a strong mentoring focus.

Candidates must live in the 
Yakima area or be willing to 
relocate to the Yakima area. Two 
years prior business, real estate, 
and/or agriculture legal experience 
preferred, but not required for 
an otherwise determined and 
qualified candidate.

Our lawyers and professional 
staff share a common value 
system rooted in collaboration, 
excellence, inclusion, client 
service, and professionalism, 
along with a desire for personal 
growth and satisfaction. We 
recognize a responsibility to 
extend ourselves for the good of 
clients, the firm, and our broader 
Yakima Valley community. Learn 
more about our firm at 
www.stokeslaw.com.

To apply, please send a 
cover letter, résumé, law school 
transcript (if in practice for less 
than five years), and writing 
sample to Joanne Pegues, 
Director of Human Resources, 
at recruiting@stokeslaw.com 
for confidential consideration. 
We are an equal opportunity 
employer and encourage 
individuals from diverse 
backgrounds to apply.

Space Available
Four Downtown Portland/
Private Offices
18x14 for $1,300 per month, 
15x10 for $1,025, 13x12 for 
$1,000, and 12x11 for $1,000. 
10th floor office in Cascade 
Building. Two blocks from 
Pioneer Square and MAX Transit 
hub. Alder Street Parking garage 
across street. Rent includes 
reception, telephone/internet, 
office conference room, shred, 
copier & postage machine use. 
Building amenities: gym, w/
shower, tenant lounge. Contact 
Jamie at 503.243.2733 or 
jamie@kramer-associates.com.

Pro Bono Volunteers
Thank you to the following 
lawyers who recently donated 
their pro bono services to the 
Volunteer Lawyers Project at 
Legal Aid Services of Oregon. 

Visit www.mbabar.org/probono 
to discover pro bono opportunities 
in Multnomah County.

Alan Aldous • Steven Cade • Brett 
Carson • Ann Chapman • Tiffany 
Davidson • Jeannine Ferguson • 

Michael Fuller • Stephen Gindling 
• Adam Greenman • Shauna 
Haney • Gabrielle Hansen • 
Natalie Hedman • Emilie Junge 
• Samuel Justice • John Koch • 
William Kwitman • Linda Larkin • 
Elizabeth Lemoine • Riley Makin 
• David Malcolm • Tim McNeil • 
Willa Perlmutter • Susan Rossiter • 
Donna Smith • John Sutter • Evans 
Van Buren • Mary VanderWeele

Multnomah Bar Association  
www .mbabar .org/probono
Take the Pro Bono Pledge and find information on local pro bono 
opportunities and how to create a customized pro bono policy for 
your office.

Oregon State Bar
www .osbar .org/probono
Find information on pro bono in Oregon that includes volunteer 
opportunities, pro bono hours reporting, MCLE credit for volunteering, 
attorney resources, PLF coverage for pro bono, pro bono committees and 
types of membership status based on pro bono activities.

Oregon Renters’ Rights  
www .oregonrentersrights .org
Legal information and self-help guides about renters’ rights in 
Oregon. Topics addressed include the latest on emergency protections 
for renters related to the COVID-19 pandemic and information on 
eviction defense.

Oregon Law Help 
www .oregonlawhelp .org
Free legal information to low-income Oregonians is provided through 
this one-stop statewide website sponsored by legal aid offices in Oregon. 
Self-help handbooks are available for download and feature applicable 
statutes, remedies, forms and sample letters. These handbooks are great 
primers for the basics in some common areas of law.

211 Social Services Referral
www .211info .org
211 provides assistance in finding health and community 
organizations in Oregon and SW Washington. Professional intake 
staff is available 24 hours a day by dialing 211 on your phone, or 
access the referral system through the website.

NATIONAL RESOURCES:

American Bar Association 
www .americanbar .org/groups/probono_public_service
www .americanbar .org/groups/center-pro-bono
The ABA Standing Committee on Pro Bono & Public Service and 
the ABA’s Center for Pro Bono are national sources for pro bono 
information and resources.

The Pro Bono Institute
probonoinst .org
The institute specializes in supporting the pro bono work of law firms 
and corporate legal departments.

Pro Bono Net
www .probono .net
This site provides regional, national and international resources for 
attorneys working to assist low-income clients.

Resources for Pro Bono 
Attorneys

NEW!  Pro Bono Oregon
probonooregon .org
This statewide pro bono website is sponsored by the legal aid 
community in Oregon. The site features pro bono opportunities 
around the state, specific case opportunities and resources. Sign 
up for a free membership to access the resource library as well as 
free CLE seminars for pro bono attorneys. 

LOCAL RESOURCES:
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Tips From the Bench
Continued from page 10 Help Survivors of Stalking 

through LASO’s Domestic 
Violence Project 
by Brett Cattani
Legal Aid Services of Oregon

We all have a role to play in 
building awareness about 
stalking, addressing stalking, and 
supporting survivors. Stalking 
is generally defined as a pattern 
of behavior directed at a specific 
person that would cause a 
reasonable person to feel fear for 
the person’s safety or the safety 
of others; or to suffer substantial 
emotional distress. A shocking 
2022 National Intimate Partner and 
Sexual Violence Survey estimates 
that 13.5 million people in the 
United States are stalked in a one-
year period. Stalking survivors are 
generally stalked by someone they 
know, such as an acquaintance, or 
former intimate partner. Stalking 
may include a variety of behaviors. 
Such behaviors may initially seem 
harmless, but they often escalate 
and can result in long-lasting 
emotional and psychological harm 
to survivors and their families. 
Fearful tactics include, but are not 
limited to the use of monitoring 
technology, following and 
watching the survivor, unwanted 
calls, emails, or text messages, and 
physically engaging the survivor. 

Stalking often occurs as 
an indicator of other forms of 
violence. The National Institute 
of Justice, Centers for Disease 
Control and Prevention found that 
nationally, 81 percent of women 
who were stalked by a current or 
former partner were also physically 
assaulted by that partner, while 31 
percent were sexually assaulted. 
Stalking is a crime in Oregon, as 
it is in all US states and territories. 
Additionally, Oregon provides a 
framework for stalking protective 
orders (SPO). The most utilized 

method involves a civil-petition 
process under ORS 30.866; 
however, a law enforcement officer 
may also issue a citation that can 
lead to a stalking protective order 
issued by the court. 

Though not specifically 
authorized by statute, the civil-
petition process is initiated by 
the petitioner’s appearance at an 
ex parte hearing. Courts must 
enter a temporary SPO upon a 
showing that in the last two years, 
the respondent intentionally, 
knowingly, or recklessly engaged in 
at least two unwanted contacts with 
the petitioner or a member of 
the petitioner’s immediate family 
or household. The unwanted 
contacts must objectively cause 
alarm (apprehension or fear 
resulting from the perception 
of danger) or coerce (restrain, 
compel, or dominate by force or 
threat), and cause a reasonable 
apprehension for personal safety 
(free from danger or harm).  

An important, and often 
misunderstood caveat is when 
the unwanted contacts are 
communicative in nature. 
Oregon case law requires that 
purely communicative contact 
must objectively contain an 
unambiguous, unequivocal, and 
specific threat to petitioner’s 
personal safety, and the petitioner 
must believe those threats will be 
carried out. See State v. Rangel, 328 
Or 294 (1999). Further, the direct 
threat must cause fear of imminent 
and serious personal violence. The 
nuances of further case law on 
the matter can be complicated to 
assess. The Court of Appeals has 
also held that taunting and inciting 

to fight through purely expressive 
conduct does not constitute a 
“threat.” Communication that is 
hyperbole, rhetorical excess, and 
impotent expressions of anger 
or frustration can sometimes be 
privileged even if it alarms the 
addressee. See State v. Jackson, 259 
Or App 248 (2013). 

Petitioners are largely 
unrepresented at the subsequent, 
contested SPO hearing that 
determines the issuance of a 
permanent order or dismissal. 
Navigating this process 
unrepresented places stalking 
survivors at a distinct disadvantage, 
especially when the respondent is 
represented by counsel.  

LASO’s Domestic Violence 
Project (DVP) provides critical 
legal assistance to survivors of 
abuse and stalking and welcomes 
new volunteers. DVP provides 
pro bono representation to low-
income survivors of abuse and 
stalking at contested restraining 
order hearings, including, but not 
limited to, SPOs and protective 
orders under the Family Abuse 
Prevention Act (FAPA) and the 
Elderly Persons and Persons with 
a Disability Abuse Prevention Act 
(EPPDAPA). These cases tend 
to have short timelines, involve 
limited issues, and generally 
require a court appearance. DVP 
is an excellent opportunity for new 
lawyers, lawyers seeking litigation 
experience, and lawyers who 
cannot commit to long-term cases. 
Most volunteers are not family law 
lawyers and are not expected to 
assist clients with ongoing family 
law cases. Training materials, and 
mentorships are available.    

Many thanks to LASO’s 
pro bono DVP volunteers. 
Your service is essential in 
meeting the safety needs of low-
income Oregonians. For more 
information on volunteering with 
the Domestic Violence Project 
please contact Brett Cattani at 
brett.cattani@lasoregon.org.  

Pro bono awards recognize attorneys who provide pro bono 
assistance to low-income and underserved members of our 
community to reduce barriers to justice and access to the 
legal system. Recipients are screened and selected by the Legal 
Aid Services of Oregon (LASO)/Oregon Law Center (OLC)/
Multnomah Bar Association (MBA) Pro Bono Committee.

AWARD CATEGORIES

Legal Aid Pro Bono Volunteer of the Year . Presented to 
a lawyer (or lawyers) who has displayed an outstanding 
commitment to the delivery of critical pro bono services to 
low-income persons through LASO or OLC. 

Michael E . Haglund Young Lawyer Award . Presented to a 
young lawyer (or lawyers) who, in the tradition of Michael 
Haglund, founder of the Volunteer Lawyers Project, has 
displayed a particular dedication to pro bono services. A 
“young lawyer” is a lawyer who is 36 years old or younger OR 
who has been an attorney licensed for six years or less.

Pro Bono Award of Merit . Presented to a lawyer (or lawyers 
or law firm) who has exhibited the highest standards of 
commitment to increasing access to justice within Oregon 
to those unable to afford legal assistance or those from 
communities underserved by the legal profession. 

Awards will be presented at the 
MBA Annual Meeting on May 24, 2023.

See the nomination form enclosed in this issue for details.

2023 LASO/OLC/MBA 
PRO BONO AWARDS

Nominations Due January 20

question might be, “In this case 
my client has been charged with 
sex abuse. His position is that 
he believed he had consent, 
notwithstanding that the alleged 
victim had had a few drinks. 
How many of you have had that 
experience?” The question will 
likely draw an objection and the 
court may require the question 
to be rephrased and caution 
counsel about arguing the case 
during voir dire.

Cause Challenges
Cause challenges are unlimited, but 
the proponent of a cause challenge 
has the burden of establishing 
a juror has a bias that suggests 
their client would be denied their 
right to an impartial jury were 
the challenged juror allowed to 
serve on the jury. A good voir dire 
showing cause (1) highlights a 
juror’s views or bias; (2) relates that 
to an issue in the case; and (3) then 
suggests that such views or bias 
raises a question in the juror’s mind 
about their ability to be impartial.
 
Rehabilitation
Whether to remove a juror 
for cause is within the sound 
discretion of the court, based 
on all the totality of the 
circumstances. Sometimes the 
reason to excuse a juror will be 
clear based on their statements. 
Other times, the court may 
need to engage in additional 
questioning intended to clarify 
a juror’s statements to confirm 
whether the views they’ve 
expressed would interfere with 
their ability to be impartial and 
follow the court’s instructions. 
This is often referred to as 
“rehabilitation.” As reflected in 
the Recommended Practices for 
Civil Jury Trials in Multnomah 
County Circuit Court12 such 
rehabilitation should be limited 
on the part of the trial judge. The 
recommendations explain, 

“The judge should avoid 
extensive efforts to ‘rehabilitate’ 
a juror or to reject reasons 
given implicitly or explicitly 
by the juror for not serving. 
Judges should ask open-ended 
follow-up questions sufficient 
to probe and assess the ability 
of the individual to fairly 
judge the case.”13

What is Batson challenge? 
The Oregon Court of Appeals 
State v. McWoods, supra, 
explained the Batson challenge 
process. They write:

“As we have explained, ‘[t]
o bring a Batson challenge,’ 
defendant must first ‘make 
a prima facie showing that a 
peremptory strike was based 
on race or gender.’ * * * ‘Once 
the defendant makes prima 
facie showing, the burden shifts 
to the State to come forward 
with a neutral explanation for 
challenging *** jurors within 
an arguably targeted class.’ * 
* * . If the state offers such an 
explanation, ‘then the trial 
court must, after consulting ‘all 
of the circumstances that bear 
on racial animosity,’ determine 
whether the defendant has 
shown purposeful racial 
discrimination by the state.’”14

In a Batson challenge, the 
issue usually centers on the 
court’s determination of whether 
the challenge is the product of 
purposeful racial discrimination, 
a question of fact, based on 
“all relevant circumstances.”15 
The trial judge’s determination 
will be affirmed unless clearly 
erroneous. Id. 

For Cause vs. Peremptory 
Challenge
Cause and peremptory 
challenges should be viewed as 
working in tandem, not only as 
separate options for removing 
jurors. An unsuccessful for-cause 
challenge may necessitate the use 
of a peremptory challenge.16

Create Your Record
If you have concerns about the 
court’s process, get your objections 
on the record. Remember, if you 
lose your case and believe it was 
because a juror you believed biased 
against your client was allowed 
to remain, whether based on an 
unsuccessful for-cause challenge 
or Batson challenge, unless you’ve 
created a proper record, you may 
have no basis for appeal. With 
respect to voir dire, that means 
highlighting the basis for your for-
cause challenge and peremptory 
challenge in a Batson situation. 

Impartiality may indeed be in 
the eye of the beholder. However, 
in the voir dire context, in the first 
instance, the court is tasked with 
making these determinations. 
Hopefully, these tips will help 
get your impartial jury, if not the 
impartial juries we all want to see.

Endnotes
1 Lilley v. Gifford Phillips Wood 
Products, Inc., 210 Or 278, 285 (1957) 
(emphasis added).
2 Mu’Min v. Virginia, 500 US 415, 431, 
111 S Ct 1899, 1908 (1991).
3 See State v. McWoods, supra at 743 
(explaining peremptory challenges 
can be a “seat-of-pants instinct as to 
how a juror may vote,” or instincts 
that are “just another term for racial 
prejudice”).
4 Peremptory challenges were recently 
eliminated in the state of Arizona, 
considerably revised in Washington 
and California, and being studied in a 
number of other states in part for the 
reason articulated by Judge Aoyagi 
in her concurring opinion in State 
v. Vandyke, 318 Or App 235 (2022), 
namely that, “with the passage of time, 
the procedural mechanism crafted in 
Batson v. Kentucky,* * *, to root out 
racial discrimination in jury selection 
- specifically in the use of peremptory 
strikes - has proven demonstrably 
not up to the task.” Id. at 239. See also 
Batson Reform: State by State, available 
here: www.bit.ly/baston-reform 
(accessed August 11, 2022)
5 J.E.B. v. Alabama ex rel. T.B., 511 US 
127, 136, 114 S Ct 1419, 1425, (1994).
6 See ORCP 57D(1)(c) and (d).
7 See ORS 136.220 (“A challenge for 
implied bias shall be allowed for any 
of the following causes and for no 
other * * *”) (emphasis added).
8 Id.
9 State v. Montez, 309 Or 564, 574 
(1990).
10 State v. Montez, supra (“Whether 
a juror is actually biased or not is a 
question of fact to be determined by 
the trial court in the exercise of its 
discretion.”); see also State v. Barnett, 
251 Or 234, 237-238 (1968) (“The 
scope of voir dire examination is in 

the trial court’s discretionary power to 
efficiently and expeditiously conduct 
the trial. In exercising that power, the 
trial court can consider, among other 
factors, whether counsel has had the 
opportunity to question sufficiently 
upon a certain subject or whether the 
question has any reasonable relevance 
to the venireman’s qualifications or 
possible prejudices. The trial court 
cannot, however, in the exercise of 
its discretion prohibit counsel from 
seeking information about prospective 
jurors which is obviously relevant.”)
11 See State v. Nefstad, 309 Or 523, 
533 (1990) (explaining the purpose 
of the voir dire examination was 
investigation, not persuasion).
12 Available here: www.bit.ly/civil-
jury-trials
13 Id. at 9.
14 Id. at 731-732 (internal citations 
omitted) (emphasis added).
15 See State v. McWoods, supra at 732 
(noting no dispute on these points).
16 See Dorn v. Three Rivers Sch. Dist., 
306 Or App 103, 116–17 (2020) 
(explaining that the failure to use 
a peremptory challenge for a juror 
unsuccessfully challenged for cause 
defeats an argument that party has 
been prejudiced by the unsuccessful 
challenge, a key element for a 
successful appeal).
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For over 35 years, the MBA Health Trust has offered competitive plan designs and 
premiums for law firms throughout the state of Oregon and Clark County, Washington. 
MBA member firms choose the MBA Health Trust because of our wide choice of 
plans, simplified enrollment and billing, outstanding customer service, and value 
added benefits. Any firm with at least one W2 employee is eligible to enroll on the 
first day of any month.

Expanded options to the MBA Health Trust now include:
• A new $500 deductible health plan
• Enhanced prescription drug benefits on many plans
• Dental/vision plans with rates guaranteed until April 1, 2023
• New options for law firms outside the Portland area

Contact us today for a free quote or visit aldrichadvisors.com/mba for more information.

MEET THE TEAM

LOOKING FOR HIGH QUALITY AFFORDABLE HEALTH COVERAGE?

aldrichadvisors.com/mba

Tracey Davis
tdavis@aldrichadvisors.com 
503.485.2482

Stephanie Carpentier 
scarpentier@aldrichadvisors.com  
503.716.9334

Steve Doty
sdoty@aldrichadvisors.com
503.716.9398

22% increase in cash flow with online payments  

Vetted and approved by all 50 state bars, 70+
local and specialty bars, the ABA, and the ALA 

62% of bills sent online are paid in 24 hours

Trusted by 50,000 law firms, LawPay is a 
simple, secure solution that allows you to 
easily accept credit and eCheck payments 
online, in person, or through your favorite 
practice management tools.

I love LawPay! I’m not sure why I 
waited so long to get it set up.

– Law Firm in Ohio

Member Benefit Provider
lawpay.com/mbabar
866-730-4140

Data based on an average of firm accounts receivables increases using online billing solutions.

Injury law in  
Oregon and Washington  

Available for consult, association, or referral.                        

“Been there,  
   done that.”

“Still there, 
 still doing it.”

JESSE JACOBS DON JACOBS   

Portland 503.222.7757       •      Vancouver 360.695.1624       •      nwinjurylawcenter.com

JESSE JACOBS    
Clark County, WA Bar Association President 
OTLA Guardian 
WSAJ Eagle

DON JACOBS   
Trial Lawyer of the Year, Clark County (2015) 
Past President, Oregon Trial Lawyers Association
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The Professional Responsibility 
Practice Group focuses on ethics, 
litigation and regulatory issues that 
impact lawyers and law firms, in 
addition to public entities, in-house 
departments, as well as judges and 
law students.

Amber and David can help lawyers 
and law firms navigate the ethics rules 
and develop strategies to avoid and 
manage sticky situations. And they 
defend lawyers when they need it 
most. 

A M B E R 
B E V A C Q U A - LY N O T T
(503) 226-8644
alynott@buchalter.com

A M B E R  B E V A C Q U A - LY N O T T  J O I N S  D A V I D 
E L K A N I C H  A S  A  M E M B E R  O F  B U C H A LT E R ’ S 
P R O F E S S I O N A L  R E S P O N S I B I L I T Y  G R O U P

D A V I D 
E L K A N I C H
(503) 226-8646
delkanich@buchalter.com

Bob McGaughey 
Mediator | Arbitrator 

40+ Years Litigation Experience

Business Owner Disputes 

Contract Breaches 

Fiduciary Claims 

Employment 

Torts 

law7555.com
bobm@chenowethlaw.com 503-223-2520

it’s never 
too early or 
too late to 

get help.

For the hard stuff, 
easy stuff, and 
everything in 
between–

503.226.1057
oaap.org

Volunteer to Help 
Multnomah County Seniors 
by Shelby Smith
Legal Aid Services of Oregon

The pandemic and economic 
consequences seriously impacted 
the senior population in 
numerous ways. Community 
shutdowns to help prevent the 
spread of COVID-19 negatively 
affected the well-being of many 
seniors, leaving them isolated 
and without the resources they 
previously had access to. To help 
ease the impacts of the pandemic, 
people often turned to virtual 
tools and resources. Virtual 
options were less available to 
seniors. The elderly population 
has less access to technology and 
familiarity with technology than 
younger populations. 

Legal Aid Services of Oregon 
(LASO) took into consideration 
the obstacles many seniors 
face due to the lack of access to 
technology and shaped clinic 
protocols to deliver services 
to the population served by 
the program. To minimize the 
effects, LASO pro bono projects 
shifted and adapted to the 
unique circumstances presented 
by our new virtual world. 
While the unique challenges 
of providing access to justice 
to low-income persons and 
underserved communities was 
exacerbated by the pandemic, 
many of our clients’ needs were 
able to be met over the phone, 
through video conferencing, or 
by socially-distanced meetings.

However, seniors were among 
the highest risk population for 
COVID-19. While considering 
the vulnerability of senior clients, 
technology challenges, and 
shifting uncertainty, the Senior 
Law Project (SLP) clinics moved 
to serving clients by telephone. 
True to their nature as problem 
solvers, our volunteer lawyers 
dug into the work of continuing 
to serve seniors in need. Senior 
center staff assisted with 
document gathering between 
clients and attorneys, and some 
truly inspiring, life-changing 
work was done on behalf of 
elders in our community. 

The SLP has a long history 
in Multnomah County and 
has become an essential part 
of the pro bono services LASO 
provides. SLP began in 1978 to 
provide seniors with access to 
basic legal advice on a wide range 
of civil legal needs common to 
seniors. Through this project, 
volunteer lawyers meet with 
participants who are over the 
age of 60 or who are married to 
someone over 60, at eight senior 
center locations in Multnomah 
County. Volunteer attorneys 
provide 30-minute consultations 
for up to six participants per 
clinic. All seniors over 60 are 
eligible for free 30-minute 
consultations, regardless of 
their income. SLP attorneys 
typically provide continuing 
pro bono services for only those 
participants who meet LASO’s 

financial eligibility requirements. 
LASO is incredibly grateful to 
the attorneys who generously 
volunteer their time with the SLP. 
Many volunteer monthly and some 
at multiple locations. 

Serving seniors and providing 
much needed legal help during 
the pandemic in the most 
effective way possible continues 
to be a LASO priority. Seniors 
often tend to prefer analog 
technology and face-to-face 
meetings. To meet the needs 
of the seniors and to reduce 
the social isolation caused by 
shutdowns, LASO worked with 
senior center staff to safely 
bring back in-person clinics. 
In-person clinics are available 
weekly at the Center for Positive 
Aging (formerly known as the 
Hollywood Senior Center), and 
several other clinics including 
the Urban League of Portland 
and YWCA hold at least one 
in-person clinic per month. The 
return to in-person clinics has 
been well received by seniors 
and the attorneys who volunteer 
with the clients. However, some 
seniors and volunteer attorneys 
alike have preferred to continue 
with virtual meetings, so several 
of the clinics still operate 
virtually or on a hybrid model. 

Despite much reopening, 
seniors are still feeling the effects 
of the COVID-19 pandemic, 
especially the economic impacts 
and rising inflation. While some 
people in our community saw 
their savings rise during the 
pandemic, for many seniors 
the ensuing economic crisis is 
exacerbating existing inequality. 
Seniors are spending more on 
daily essentials while living on a 
fixed income. Having access to 
free legal services is indispensable. 

While the legal issues facing 
seniors often involve drafting 
simple wills, powers of attorney, 
and other minor property 
issues, some issues SLP attorney 
volunteers have assisted with have 
been truly transformative. At 
least two volunteers have assisted 
unhoused senior clients in 
obtaining unclaimed inheritance 
and property. In these cases, the 
legal help the clients received 
helped them obtain housing and 
was truly life changing. 

Volunteer attorneys providing 
access to justice through the 
SLP assist the most vulnerable 
in our community, and often 
in a few short hours of service. 
While the SLP has some truly 
dedicated volunteers, during 
the pandemic we saw many of 
our long-time volunteers retire, 
move out-of-state, or step back 
from volunteering as often. Now 
more than ever, seniors in our 
community need your help. To 
sign up for a shift with the Senior 
Law Project, please email Pro 
Bono Coordinator Shelby Smith 
at shelby.smith@lasoregon.org. 
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VOLUNTEER TO 
REDUCE ABUSE 

Guardian Partners seeks volunteers to meet with  
elder adults and disabled adults under Guardianship care to 

ensure they are safe and thriving. 

Volunteer Monitors are at the heart 
of our mission to keep vulnerable 
Oregonians safe and thriving. You’ll 
be given training and ongoing 
support to be successful. Once 
assigned a case, you’ll meet with the 
Protected Person as well as their 
Guardian and furnish a report to the 
Court, identifying any evidence of 
abuse or neglect.  

• Typical cases requires six hours of 
time. 

• Highly flexible—can be scheduled 
on your time at your convenience. 

• Operating in Multnomah, 
Clackamas, Marion and Lane 
counties. More counties 
anticipated soon. 

• The difference you make in a 
Protected Person’s life can be 
profound! 

 
I would love to schedule time to chat  

with you, your professional group,  
social group or faith group  

about our volunteer program. Let’s talk! 
 

Contact:   
Marc Kochanski, Community Relations Manager 
marc@guardian-partners.org  |  971-409-1358 
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Legal Aid’s Eviction 
Defense Project Serves 
Low-Income Tenants 
Amidst Growing Need 
For the first time, court-filed evictions 
have surpassed pre-pandemic levels
by Becky Straus 
Managing Attorney, Eviction Defense Project

Oregon Law Center and Legal 
Aid Services of Oregon (LASO) 
launched the Eviction Defense 
Project (EDP) in early 2021 and 
have rapidly staffed up thanks 
to funding from the State of 
Oregon, Multnomah County, 
the City of Portland and private 
foundations to reduce unfair 
and illegal evictions and help 
ensure tenants aren’t left on their 
own in court. More than 40 
percent of Oregonians rent their 
homes, and stopping illegal or 
unfair evictions is an essential 
component in addressing 
Oregon’s housing crisis. 
Unfortunately, many people who 
are taken to eviction court don’t 
have legal representation to help 
defend against such evictions 
and connect to other services 
and assistance.

Since its start, EDP attorneys 
and paralegal support staff have 
assisted thousands of tenants 
trying to remain in their homes. 
The Project is operating statewide 
and also has local attorneys 
stationed in counties throughout 
the state. Services are free to 
qualifying low-income tenants, 
and are available in English and 
Spanish. There is access to expert 
interpreters for other languages, 
and help is available to people no 
matter their citizenship status.

Now, as key pandemic-era 
protections expire, a growing 
number of tenants are facing 
eviction and displacement. 
August saw the highest number 
of eviction court filings statewide 

since the start of the pandemic, 
exceeding for the first time 
the pre-pandemic level. The 
pandemic has shed a light on 
the housing affordability and 
inequality challenges that existed 
long before its start, and it is clear 
that the pandemic has hit hardest 
the people who were already 
struggling the most. 

The EDP is here to help. 
In Multnomah County, EDP 

works in partnership with the 
City of Portland’s Eviction Legal 
Defense program with Portland 
Community College’s CLEAR 
Clinic, Metropolitan Public 
Defenders Community Law 
Division and United Way of the 
Columbia-Willamette. EDP also 
receives direct support from 
Multnomah County’s Joint Office 
of Homeless Services as a key 
component of the County-City 
collaborative efforts to prevent 
homelessness. Tenants facing 
eviction can reach EDP by calling 
888.585.9638.

In addition, LASO coordinates 
statewide pro bono opportunities 
for Oregon attorneys to provide 
legal assistance to low-income 
tenants. Attorneys that volunteer 
with the Housing Notice Clinic 
help tenants preserve their 
rights and often tenancy. Pro 
bono attorneys review notices of 
termination, advise tenants on the 
validity of the notice, and negotiate 
agreements. To learn more about 
volunteer opportunities or how 
to get involved, please email 
jill.mallery@lasoregon.org.


