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Re: Mark Kramer and Todd Prager vs. City ofLake Oswego; and the State ofOregon, by
and through the State Land Board and the Department of State Lands, and Lake Oswego
Corporation
Clackamas County Case No. CV12100913

Ladies and Gentlemen,

I apologize for the tardiness of this decision regarding Defendant Lake Oswego
Corporation's ("Lake Corp") Motion to Vacate Judge Lininger's Phase One Findings and
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._ Conclusions. Hearing and oral argument were held in this matter on December 19, 2022. The

history of this case and the procedural background has been ably recited by all the parties in prior
pleadings and need not be repeated in full here. However, it is helpful to review some of the
history of the case to help explain my decision.

Multnomah County Circuit Court Judge Thomas M. Ryan disqualified Judge Lininger
from continuing to preside over this case after a hearing on July l9, 2022, based on a brief
contact she had with a Plaintiff in 2014, in her role as a state legislator. However, Judge Ryan
did not find a due process violation, and in factminimized this contact in his order, finding the
contact not to be substantive or substantial.

Judge Ryan found that Judge Lininger violated the Oregon Code of Judicial Conduct,
(Page 5 ofhis decision of July 28, 2022), specifically based only on the fact that she was a public
official in 2014 who "briefly participated personally concerning this matter in her fully
appropriate role as state legislator." OCJC 3.10(5)(b).

Following the contact, nothing in particular happened resulting from the contact and there
was no evidence of bias or actual intent. Furthermore, Judge Lininger notified the parties of this
contact prior to issuing her opinion regarding Final Phase One Findings of Fact and Conclusions
of Law and despite the issue only arose after she issued the opinion.

Defendant Lake Corp has moved to vacate Judge Lininger's Final Phase One Findings of
Fact and Conclusions ofLaw, per ORCP 62B. Vacatur is unusual, extraordinary, and highly fact-
specific in Oregon. This Court chooses not apply it here.

This issue is largely one of first impression in Oregon and this Court has jurisdiction to
vacate Judge Lininger's prior order under its general equity powers. Judge Lininger has
subsequently recused herself. Whether her prior decision (the Phase One Findings and
Conclusions) needs to be vacated, based on this limited finding, is not clear under our laws.
Consequently, this Court examined the ground argued by the parties for vacatur.

Neither the cases cited by Defendants (Lamonts Apparel Inc v. Si-Llovd Associates, 153
OrApp 227, 956 P2d 1024 (1998), State v. McRevnolds, 183 OrApp 631 (2002), et alia), nor the
facts in this case support the application of vacatur as a "presumptively appropriate remedy in
response to disqualification." As argued by Plaintiff, the cases do stand for the proposition that
determining whether vacatur is appropriate is a highly fact-dependent inquiry that is unique to
every case.

Although not dispositive or controlling, Lilieberg v. Health Services Acquisition Corp
486 U.S. 847 (1988) is helpful in its approach to determining if the "extraordinary
circumstances" in this case warrant vacatur. Under Liljeberg, the Court weighed the following
three factors: (1) "the risk of injustice to the parties in the particular case", (2) "the risk that the
denial of reliefwill produce injustice in other cases" and (3) "the risk of undermining the
public's confidence in the judicial process." 486 US at 864.
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._ As to the first factor, based on the facts of this case, there is no risk of injustice to parties

in this particular case. Defendant Lake Corp has not identified any unlawfulness or particular
injustice to any party. The seriousness of the violation was minimal and just questioning a
judge's impartiality is insufficient to show such a risk. Furthermore, Judge Ryan apparently
specifically stated that no injustice resulted to Defendant Lake Corp or the City as a result of the
violation.

Secondly, Vacatur would not aid in the pursuit ofjustice in other cases. Judge Lininger
didn't even remember the conversation other than it had occurred. In addition, litigants should
not be encouraged to withhold allegations or allege bias until after receiving an unfavorable
judicial ruling. See United States v. Conforte, 457 FSupp 641, 645 (1978).

Lastly, there is no evidence that a risk ofundermining public confidence in the judicial
process would result with denying vacatur. As previously indicated, Judge Lininger's technical
Violation of the Oregon Code of Judicial Conduct was neither serious nor clear when she
considered it earlier. No party objected to her continued participation at that time until after her
decision. Defendant Lake Corp did not explain or posit what risk of injustice it would suffer if
her prior orders remained. Suspicion is just insufficient.

Defendant Lake Corp fails to justify relief from Judge Lininger's order pursuant to ORCP
71B or the federal rule (Rule 60(b)(6)) (never been adopted in Oregon). Facts matter; and the
facts in this case do not justify this extraordinary action.

Therefore, this Court denies Defendant Lake Corp's motion. My staffwill contact you
next week to schedule Phase Two of the trial in this case. Plaintiffmay prepare an Order.

Very Truly Yours,

Kathie F. Steele
Clackamas County Circuit Court Judge




